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THE PARTIES

[1] A franchisee is suing a franchisor for breach of contract. The franchisor

counterclaims in debt.

[2] On October 18, 2011, the Plaintiff Company became the franchisee to sell
Freshslice pizza, when it signed a Standard Franchise Agreement with the
franchisor, JM Food Services Ltd. ("JM Food").

[3] Tarig Waheed owns the Plaintiff Company. He was born and educated in
Pakistan. He obtained a degree there in economics and political science. He
worked in marketing in Pakistan and, later, in London, England. He earned various

certifications in marketing.

[4] Mr. Waheed moved to Vancouver in February 2011, and soon met Ray

Russell.

[5] Mr. Russell is the founder of the Freshslice pizza business. At the relevant
times, the business was operated by JM Food as the franchisor. Mr. Russell is the

sole director and the president of that company.

[6] Mr. Russell hired Mr. Waheed, in 2011, as the director of marketing and
business development for the Freshslice business. Mr. Waheed worked in that role
through part of 2011, but he left that position in October, when his company, the
Plaintiff Company, became a Freshslice franchisee. Mr. Waheed had never owned
or worked in a restaurant, but he was eager to start. The Plaintiff Company's

franchise was located at 8211 Ackroyd Road in Richmond, B.C.

[7] Mr. Russell testified that Freshslice pizza today has approximately

75 franchises held by 50 franchisees; 1,000 employees, including those working in
each of the franchise locations; 20,000 customers a day; and $35 million in revenue
annually. This year will be the operation's 20th anniversary.
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[8] Mr. Waheed guaranteed to JM Food the obligations of the Plaintiff Company.
In addition, he is a Plaintiff because he has a stand-alone claim of $25,000 for

conversion.

[9] Freshslice Properties Ltd. was at the relevant times the entity which leased
franchise sites from property owners, and in turn sub-leased them to the
franchisees. On October 18, 2011, the day the Plaintiff Company signed the
Standard Franchise Agreement, it also signed as the sub-tenant of the Ackroyd

Road location.

[10] The Defendant RFSP Equipment & Operating Inc. ("RFSP") plays no part in
the case. It was named as a Defendant at an early stage, when the Plaintiffs
thought it had played a part because the Defendants had accidentally used its
letterhead in some relevant correspondence. No application was brought to have
the case against RFSP discontinued, and so it remains on the style of cause. When

| refer below to the Defendants collectively, the references will not include RFSP.

[11] Notwithstanding the apparent size of the Freshslice operation, and the fact
that the Plaintiffs' claims in total are not small (see below), the Defendants elected to
be self-represented at trial. Mr. Horler, named beneath the style of cause at the start
of these reasons, is not a lawyer. He is the director of franchising and real estate

development for Freshslice Properties Ltd.

No Financial Statements from the Defendants

[12] Despite many requests from the Plaintiffs to the Defendants to have them to
produce their financial statements in this case, the Defendants have never done so.
When asked in cross-examination why they have not, Mr. Russell's excuse was that
a disgruntled employee destroyed them in 2014 or 2015. That | find to be a fantastic
explanation for an operation of this size. Mr. Russell offered no explanation for not
producing financial statements after 2015, except to say that the Defendant
companies have not operated the business since then, and that another company
administers the franchisees today. When | asked Mr. Horler if he had anything to
add about the financial information not having been produced, he said he did not.
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[13] The Plaintiffs did not bring an application at trial for further production of
documents, | suspect in order to avoid a further adjournment of the trial, and they did

not apply to add parties, and the case proceeded.

THE CLAIMS

[14] The Plaintiff Company seeks damages for JM Food's breach of duty of good

faith, under three heads, in the following amounts:

(1)  Loss of income to May 31, 2025 $239,474
(2)  Loss of goodwill $100,000
(3)  Punitive damages $300,000

[15] Mr. Waheed seeks damages for conversion in the amount of $25,000.

[16] JM Food counterclaims against the Plaintiff Company, and Mr. Waheed as
guarantor, for $40,450.16, as the balance owing on a promissory note to JM Food,

plus the Plaintiff Company's unpaid expenses to suppliers and others.

FURTHER FACTS

[17] In the early stages of its franchise, in late 2011 and into 2012, the Plaintiff
Company lost money. However, Mr. Waheed grew the business, and the Plaintiff

Company generated a profit eventually.

[18] The Plaintiff Company was probably not the easiest franchisee for Mr. Russell
to deal with. Mr. Waheed complained about the quality of the dough, and the price
of some of the other supplies he was receiving from the franchisor. (The Standard
Franchise Agreement obligated franchisees to receive their supplies from JM Food
or suppliers designated by JM Food.) Both Mr. Waheed and Mr. Russell have
strong personalities, with somewhat excitable natures. They disputed matters from

time to time that other people could probably have addressed more amicably.

[19] Mr. Waheed found that he could grow the Plaintiff Company's business by
supplying halal products to meet the requests of the clientele, a significant portion of

whom were Muslim. (Halal products, in this case meat products in particular, are
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those prepared in accordance with Islamic dietary laws.) The franchisor agreed to
test halal products in its test kitchen, and, in February 2012, agreed that the Plaintiff
Company could sell them. However, Mr. Waheed and Mr. Russell later argued
about whether the Plaintiff Company could sell halal meat products exclusively. |
find that Mr. Russell led Mr. Waheed to believe the Plaintiff Company could use halal
meat products exclusively, although, at trial, Mr. Russell maintained that he never

took that position.

[20] Mr. Waheed testified that the Plaintiff Company maintained its premises well,
and that they were always clean. Witnesses for the Defendants testified that

Mr. Waheed maintained the premises poorly, and that they were unsanitary. By
February 2013, Mr. Waheed feared that the Defendants were wanting to get rid of
the Plaintiff Company as a franchisee, so he took a video at that time which showed
that the location was spotless. Of course such a video is not conclusive in proving
that the premises were always clean. On that and other issues, defence witnesses
always spoke as one at trial against whatever Mr. Waheed said in his testimony. |
have not made findings as to credibility against Mr. Waheed based on the fact that
two or sometimes three witnesses contradicted him from the other side, on such
questions as the cleanliness of the premises. Mr. Russell was a strong leader who
demanded loyalty, and | find that the uniformity in defence testimony was driven
more by that reality than by what the objective evidence would indicate the facts to
be.

[21] Disputes of the sort referred to above festered in the first half of 2013.

[22] Mr. Waheed's claim in conversion for $25,000 arose from events in 2012. |
will address the facts related to that claim before carrying on with the narrative of

events in 2013.

[23] In the summer of 2012, Mr. Waheed expressed interest in acquiring a second
franchise. Mr. Russell told him he would have to provide $25,000 as "earnest"

money, to show that he was serious in pursuing that possibility. Mr. Waheed did so.
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[24] There was some evidence that the $25,000 was the first payment for
Mr. Waheed acquiring a particular franchise, located in Surrey, but no proposed
agreement was ever recorded. The proposal for a second franchise never

progressed beyond a general proposition.

[25] By October of 2012, Mr. Waheed changed his mind about buying a second
franchise. He asked for the return of his $25,000. Mr. Russell emailed later in
October that he had no objections to that request. However, the money has never
been returned. Mr. Waheed again requested his $25,000, but he learned that in
January 2013, JM Food applied the $25,000 to reduce an existing loan from

JM Food to the Plaintiff Company. Mr. Waheed never consented to his own $25,000

being used for that purpose.

[26] The unresolved dispute over the $25,000 remained as a further irritant

between the parties leading into 2013.

[27] Another tension from 2012 had arisen when JM Food switched from
supplying its franchisees with fresh dough, to supplying them with frozen dough.
That required the franchisees to purchase and pay for freezers, which they had not

anticipated as an expense.

[28] In January 2013, Mr. Waheed sent several emails to JM Food inquiring about
the price increases he was experiencing for halal products. He reasonably believed
at that time that JM Food accepted him selling halal products only. Even when

JM Food, in 2013, raised as an issue that the Plaintiff Company could not supply
only halal products, and needed to supply non-halal products as well, Mr. Waheed
believed that the question could have been sorted out between the parties. It never

was.

[29] On February 7, 2013, Mr. Waheed again wrote to JM Food, requesting the
return of his $25,000. On February 16, 2013, JM Food wrote to the Plaintiffs the

following letter:
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This warning letter has been issued to you due to the following defaults as
per Freshslice rules and regulations:

1.

Did not leave store with proper Manager to run store while on vacation
(was told before hand) Person left in charge does not have any formal
training in the Freshslice system which will damage the image of
Freshslice due to improper practices. Must have qualified Personnel to
run store.

Was advised not to schedule Mostapha as a regular staff, he is
scheduled as an Assistant Manager, Please take off the schedule and
find a New Manger [sic] ASAP.

Was told to offer Regular meat toppings if they wanted to serve Halal
meats, were only serving Halal meet toppings available. Must have
both available or we will not allow Halal products.

Please review these issues ASAP and follow the Freshslice standards,
protocols, policies, rule and regulations. | will follow up in a week.

[30] That was the first of three "warning" letters JM Food wrote to the Plaintiffs.

"WARNING" was in fact written in large, bold type at the top of the first letter, as the

title.

[31] The Defendants place great weight on the three warning letters because of

their reliance on Article 9.02G of the Standard Franchise Agreement, which reads as

follows:

9.02

Notice of Immediate Termination by FRANCHISOR

The FRANCHISOR will have the right, at its option, to terminate this
FRANCHISE AGREEMENT and all rights granted the FRANCHISEE
hereunder, without affording the FRANCHISEE any opportunity to
cure any default (Subject to any provincial laws to the contrary, where
provincial law will prevail), effective upon receipt of notice by the
FRANCHISEE, addressed as provided in Section 11, upon the
occurrence of any of the following events:

G. If the FRANCHISEE has received three notices of material
default of a serious nature from the FRANCHISOR within a 12
month period, regardless of whether the defaults were cured
by the FRANCHISEE.

[32] The phrase, "material default of a serious nature", in paragraph G above, is

not defined in the Standard Franchise Agreement.
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[33] Points 1 and 2 in the first warning letter, above, address the same point.
When Mr. Waheed was away on vacation, he had left a Mr. Mostapha Selmi in
charge as the manager. Mr. Waheed considered Mr. Selmi to be well qualified to
manage, and did not know that Mr. Selmi was a former Freshslice employee whom
Mr. Russell did not want to have working at any franchise location. Later on, after
Mr. Waheed learned that Mr. Russell did not want to have Mr. Selmi employed, he

dismissed Mr. Selmi, albeit reluctantly.

[34] Mr. Waheed met with Mr. Russell about point 3 in the first warning letter. He
believed that Mr. Russell had accepted the Plaintiff Company using all halal
products, since that was growing the Plaintiff Company's business, and therefore
allowing JM Food to sell more dough, which was a key source of its revenue.

JM Food took the position in the first warning letter, and at trial, that the Plaintiff
Company had to offer non-halal products as well. The matter was not sorted out
before the contractual relationship between the parties came to an end, in June of
2013.

[35] On June 13, 2013, Mr. Waheed raised specific complaints about the quality of

the frozen dough he had been receiving.

[36] On June 19, 2013, Mr. Russell and Behrad Mehrabkhani attended the

Franchise.

[37] The attendance did not go well. Tempers flared. There was a physical
altercation between Mr. Russell and Mr. Waheed. Mr. Waheed called the police,

who attended.

[38] Mr. Waheed was taken to Richmond Hospital by ambulance following the

physical altercation with Mr. Russell.

[39] The next day, June 20, 2013, JM Food sent a letter to the Plaintiffs, entitled,
"Second Warning of Material Default & Conduct of Franchise Agreement". (The

letterhead for this second warning letter was "RFSP Equipment & Operating Inc." but
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that was a mistake. JM Food was the intended author.) The second warning letter

read as follows:

After investigating, meeting with Mr. Bahmanb Afshari, reviewing his note and
your emails in regard to accident that happen Nov 15, 2012 [sic June 19,
2013]. During Bahman full day Visit of your Freshslice restaurant, |
documented several violations of the franchise agreement and Freshslice
Operations Manual among JM Food Services Ltd. & above named company
and yourself, many of which had been communicated to you on prior
occasions, which together amount to a material default of the Franchise
Agreement.

The following violations of Freshslice policies and procedures were identified:
Staff Wearing uncleaned uniforms

Light bulbs out, not being changed in timely fashion

Lots of product stored in the back blocking emergency/back door exit
Dirty bottom pans with months worth of build up of the Racks

Very expired dough being kept in the pizza prep table

o ks wbd =

Owner had physically grabbed CEO of company and started
threatening him, Yelling with a very forceful tone telling him and other
representatives from head office to get out.

7. Owner had called Police to location claiming he was being threatened
and in danger, which is not the fact, Causing a big scene, ruining his
image and that of Freshslice.

This is your second warning and have defaulted your franchise agreement by
the above states items/ Issues. You must make changes asap to uphold the
agreement you had read and signed when you started this Partnership. We
would like to take a Professional Stance in this situation and Hope you will do
the same. If you cannot further action will need to take place.

Regards,

[40] Mr. Waheed disputed the first five points in the second warning letter as being
fabricated, or at least highly exaggerated. Points 6 and 7 refer to the June 19 visit,
the facts of which are hotly disputed, each side accusing the other of improper
behaviour. However, it is not disputed that Mr. Waheed called the police, and that

he was taken to hospital by ambulance. He was discharged, | believe, later that day.

[41] The next day, June 21, 2013, Mr. Waheed received a phone call from Mark
Kielpinski of Wallace & Carey (the food distributor for JM Food), who advised that

the Freshslice head office stopped Wallace and Carey from selling and supplying
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Freshslice products to the Plaintiff Company, with immediate effect. Franchisees
were obligated under their agreements with JM Food to purchase their food supplies
from Wallace & Carey, except the dough, which | believe came from JM Food

directly.

[42] Mr. Waheed asked Mr. Kielpinski to confirm in writing that the Plaintiff
Company was cut off, which Mr. Kielpinski did in an email later that day. It read: "Hi
Tariq, this email is to inform you that we will not be able to sell you any Fresh Slice
proprietary or Fresh Slice contract items without permission from Fresh Slice head

office. Thank you. Mark Kielpinski."

[43] Mr. Kielpinski testified for the Defendants as their final withess. He testified
that he did not telephone Mr. Waheed on June 21, and that instead, Mr. Waheed
telephoned him that day to say he was going to open his own restaurant, and could

he buy product for his new restaurant from Wallace & Carey.

[44] [find that Mr. Kielpinski was mistaken in his testimony, and that he in fact
called Mr. Waheed on June 21 to say that JM Food had instructed Wallace & Carey
to stop supplying the Plaintiff Company.

[45] | reach that conclusion for several reasons, in addition to accepting

Mr. Waheed's testimony at trial on that question.

[46] Mr. Russell acknowledged in cross-examination at trial that when he was
examined in discovery, on July 20, 2017, he accepted that someone from JM Food
probably called Wallace & Carey, and said not to continue delivering food supplies to
the Plaintiff Company. He accepted in cross-examination at trial that he added the
following evidence at his discovery: on June 20 or June 21, somebody at Freshslice
contacted Mark Kielpinski at Wallace & Carey, saying not to provide supplies to the
Plaintiff Company's premises. The person who called Wallace & Carey from

JM Food head office said the Plaintiff Company was not a franchisee anymore. The
call from Freshslice to Wallace & Carey could have been made by a Mr. Damon

Avey, or by the district manager, Mr. Mehrabkani. Both of them had the authority to
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advise Wallace & Carey not to provide the supplies anymore to the Plaintiff

Company.

[47] Mr. Russell changed his evidence at trial by saying that he learned, after he
was examined in discovery, that Mr. Waheed had called Mr. Kielpinski because
Mr. Waheed was in arrears with his payments to Wallace & Carey. However, on

June 21, the Plaintiffs were not in arrears.

[48] In a Notice to Admit to the Defendants, the Plaintiffs asked the Defendants to
admit that Mr. Kielpinski had phoned Mr. Waheed to cut off the supplies to the
Plaintiff Company, just as Mr. Waheed testified at trial, and Mr. Russell had testified

in discovery. The Defendants made no response to the Notice to Admit.

[49] [find it telling that on June 22, 2013, when the Defendants were tape
recording Mr. Waheed without his knowledge, he said this about the telephone call
with Wallace & Carey the day before: "l received a call from Wallace & Carey that
the supplies has been stopped, which is a clear breach, clear breach, and | repeat a
clear breach of my franchise agreement. Or else ... that everything, every loss in
sales, everything is on Freshslice now." It was the Defendants who put the

transcript of that tape recording into evidence at trial.

[50] Similarly, when Mr. Waheed wrote to the Defendants, also on June 22, 2013,

he included the following in his letter:

Just yesterday i.e. on 21% June 2013, | received a phone call followed by an
email from Wallace & Carey (The distributor) who advised me that the
Freshslice Head Office has stopped them from selling me and supplying me
with Freshslice products with immediate effect. This action is in clear breach
of the Franchise agreement | signed with you therefore | will hold you
responsible for any losses from daily sales, inventory, all supplier invoices,
monthly rent, any breach of lease agreement with the land lord, operating
costs, food costs, Labor cost and all other costs associated with the day to
day running of the business.

[51] Less important, in the sense that it was later in time after June 21, but still
relevant, is Mr. Waheed's email to Mr. Russell on September 9, 2013:
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Ray,

| am writing you this email to see if you are prepared to amicably discuss the
future of Ackroyd Road location and hoping our personal animosity will not
interfere with rational judgement. Since the closure of Ackroyd Road location
| have accumulated heavy debts which | owe to my creditors and had you not
instructed Wallace & Carey to stop supplies to my location | would still be
running my store and had paid my dues to all creditors.

Let me know your thoughts.

Regards
Tariq

[52] During the more than five years leading to trial, the Defendants never
contradicted the statements made by Mr. Waheed when he was being taped on

June 22, and in his June 22 letter and September 9 email.

[53] To summarize, | find that Wallace & Carey, on instructions from JM Food,
phoned Mr. Waheed on June 21, 2013, and cut off the Plaintiff Company from
receiving the supplies it needed in order to carry on business. Mr. Russell at trial
tried to overcome his discovery evidence on the issue because, | expect, he realized
by then that cutting the Plaintiff Company off from its supplies on June 21, 2013 was
a breach of contract. | do not accept Mr. Russell's change in his evidence, and, as |

said earlier, | believe Mr. Kielpinski was mistaken in his testimony.

[54] Mr. Russell simply wanted to be rid of Mr. Waheed. By cutting off the Plaintiff
Company, and terminating its franchise, he could re-sell the site, and obtain a new

franchise fee from a new franchisee, which is what happened.

[55] | noted above, at para. [49], the secret taping by the Defendants of

Mr. Waheed on June 22, 2013. Two senior representatives of JM Food attended the
Plaintiff Company's site on that day, purportedly to inspect his premises. That was
the day after JM Food, through Wallace & Carey, had cut off the Plaintiff Company
from receiving supplies. Mr. Waheed refused to let the JM Food representatives
enter. He can be excused for doing so when JM Food had effectively put him out of

business the day before.
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[56] Also on June 22, 2013, JM Food issued its "Third & Final Warning of Material

Default", which read as follows:

Dear Mr. Waheed:

On June 22nd | re-visited your location together with a member of the
Head Office team, Bahman Afshari, to conduct and |.Q. with respect to the
operational issues to be addressed and resolved. Upon arrival we not
greeted in a professional manner and told to be seated in the dinning area so
we would not enter the over counter area. Despite our request, permitted by
the Franchise Agreement that governs, you refused any cooperation and
barred the representatives from the property. Please be advised that it is a
fundamental term of the Franchise Agreement that all franchisees comply
with the Operations Manual as an essential aspect of its obligations: that
includes acknowledging that the Franchisor's lawful representatives can
attend any franchised location without notice to conduct inspections and
administer to performance issues. It is this incident which causes us to issue
another warning.

In addition your location has been offering products not approved by
the Franchisor by offer Halal beef and ham. Such action is a further
contravention of the Franchise Agreement. s [sic]

This is your third and final warning and results in the default of the
breach Franchise Agreement which triggers the remedial terms contained in
clause 10.

[57] In my view, the three warning letters were not sent intending to record
"material default[s] of a serious nature", as contemplated in the Standard Franchise
Agreement. Instead, they were instruments employed by JM Food to create a three-
letter paper trail, calculated to get rid of a franchisee whom the Defendants were not
prepared to work with in order to allow the franchisee to succeed. Even the
complaints listed in the second warning letter were not made out on the evidence,
and if they had been, would not have constituted material defaults of a serious

nature standing on their own.

[58] Mr. Waheed retained the law firm of Campbell Froh May & Rice as his
solicitors, who wrote as follows in the first paragraph of their letter dated July 5,
2013:

We are the solicitors for 0923063 B.C. Ltd as well as Tarig Waheed and in
that capacity write to you with regard to your unilateral repudiation of the
Standard Franchise Agreement signed with our client on October 18, 2011
(the "Agreement"). By instructing your designated suppliers not to deliver any
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products to our client's franchise location at 8211 Ackroyd Street, Richmond,
BC, you have violated the Agreement and caused an interruption to our
client's business operation. This interruption has caused financial losses to
our client and made the continued operation of the business untenable.

[59] Letters between Mr. Waheed's lawyers and staff lawyers for the Defendants
went back and forth in the summer of 2013. Mr. Waheed left the premises after he

had no supplies with which to operate.

BREACH OF DUTY OF GOOD FAITH, BREACH OF CONTRACT

[60] [|found above that JM Food breached its agreement with the Plaintiff
Company on June 21, 2013, when it stopped the provision of the necessary food
supplies. The Plaintiffs submitted that JM Food breached its duty to deal honestly,
fairly and in good faith.

[61] Courts in Canada have come to recognize that a party to a commercial

agreement has an enforceable duty of good faith over the course of the contract.

[62] In 1991, the Nova Scotia Supreme Court described the obligations of

contractual parties as follows:

The law requires that parties to a contract exercise their rights under that
agreement honesty, fairly and in good faith ... "Good faith" conduct is the
guide to the manner in which the parties should pursue their mutual
contractual objectives. Such conduct is breached when a party acts in "bad
faith" — a conduct that is contrary to community standards of honesty,
reasonableness or fairness. ...

Gateway Realty Ltd. v. Arton Holdings Ltd., [1991] N.S.J. No. 362 (S.C.) at
para. 39.

[63] The requirement of good faith in the performance of a franchise agreement
was found in Shelanu Inc. v. Print Three Franchising Corp., [2003] O.J. No. 1919
(C.A.). Weiler J.A., writing on behalf of the Ontario Court of Appeal, said at para. 74:

Whether or not a party under a duty of good faith has breached that duty will
depend on all the circumstances of the case, including whether the party
subject to a duty of good faith conducted itself fairly throughout the process.
... [Internal citations omitted.]
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[64]

[65]

[66]

In Joo v. Shin, 2005 BCSC 902, Cole J. recognized the duty of good faith in

the franchise setting in British Columbia. At para. 27 he wrote:

That said, however, | am satisfied that the defendant, by his bad faith
conduct, rescinded the agreement. In Katotikidis v. Mr. Submarine Ltd.
(2002), 26 B.L.R. (3d) 140, [2002] O.J. No. 1959 at 467 (S.C.J.), Taliano J.
quoted Nordheimer J. in Shelanu Inc. v. Print Three Franchising Corp.
(2000), 11 B.L.R. (3d) 69, [2000] O.J. No. 4129 at 127 (S.C.J.) for the
principle that in a franchise relationship, bad faith conduct may be sufficient to
rescind a contract:

...conduct by a franchisor or by a franchisee which demonstrates bad

faith, or manifests an intention not to conduct itself fairly in its dealings
with the other, would give rise to a claim for damages by the other
party or would, in cases of more serious conduct, give rise to a right in
the other party to terminate the franchise agreement.

The duty of good faith in a franchise setting has been summarized as follows:

[68] The case law considered below provides guidance as to the meaning
of the duty of good faith. In summary, the duty of good faith in franchise
relationships requires the parties to act in the following manner:

A party may act self-interestedly, however in doing so that party
must also have regard to the legitimate interests of the other party.

If A owes a duty of good faith to B, so long as A deals honestly and
reasonably with B, B's interests are not necessarily paramount.

Good faith is a minimal standard, in the sense that the duty to act in
good faith is only breached when a party acts in bad faith. Bad faith
is conduct that is contrary to community standards of honesty,
reasonableness or fairness (e.g. serious misrepresentations of
material facts).

Good faith is a two way street. Whether a party under a duty of good
faith has breached that duty will depend, in part, on whether the
other party conducted itself fairly.

(1117304 Ontario Inc. (c.0.b. Harvey's Restaurant) v. Cara Operations Ltd.,
[2008] O.J. No. 4370 (S.C.J.)).

The obligation of a franchisor to meet a standard of good faith has been

applied to its exercise of discretionary decisions; see 362041 B.C. Ltd. v. Domino's
Pizza, 2006 BCSC 792.
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[67] The evolution leading to the obligation for contracting parties to treat each
other with good faith has, at this stage, culminated in Cromwell J.'s reasoning for the
Court in Bhasin v. Hrynew, 2014 SCC 71. There, Cromwell J. first identified a gap in

the existing law of contract, and then embarked on his analysis in order to fill that

gap:

[33] Inmy view, it is time to take two incremental steps in order to make
the common law less unsettled and piecemeal, more coherent and more just.
The first step is to acknowledge that good faith contractual performance is a
general organizing principle of the common law of contract which underpins
and informs the various rules in which the common law, in various situations
and types of relationships, recognizes obligations of good faith contractual
performance. The second is to recognize, as a further manifestation of this
organizing principle of good faith, that there is a common law duty which
applies to all contracts to act honestly in the performance of contractual

obligations.

[34] In my view, taking these two steps is perfectly consistent with the
Court's responsibility to make incremental changes in the common law when
appropriate. Doing so will put in place a duty that is just, that accords with the
reasonable expectations of commercial parties and that is sufficiently precise
that it will enhance rather than detract from commercial certainty.

[Emphasis added.]

[68] At paras. 42-58, he conducted what he called a "selective survey" (para. 59)
of the law addressing the duty of good faith in the contract context. He created a
new common law duty, under the broad umbrella of an organizing principle of good

faith (honest) performance of contracts. (See paras. 72-91.)
[69] At paras. 92 and 93, he concluded:

[92] | conclude that at this point in the development of Canadian common
law, adding a general duty of honest contractual performance is an
appropriate incremental step, recognizing that the implications of the broader,
organizing principle of good faith must be allowed to evolve according to the
same incremental judicial approach.

[93] A summary of the principles is in order:

(1) There is a general organizing principle of good faith that
underlies many facets of contract law.

(2) In general, the particular implications of the broad principle for
particular cases are determined by resorting to the body of doctrine
that has developed which gives effect to aspects of that principle in
particular types of situations and relationships.
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(3) It is appropriate to recognize a new common law duty that
applies to all contracts as a manifestation of the general organizing
principle of good faith: a duty of honest performance, which requires
the parties to be honest with each other in relation to the performance
of their contractual obligations.

[70] When | take into account the history of the dealing between the parties at the
times the three warning letters were sent, and the contrived allegations contained in
those letters, | find that the letters evidence a breach of JM Food's duty of good faith

contractual performance within the meaning expressed in Bhasin v. Hrynew.

[71] JM Food's termination of the Plaintiff Company's food supplies on June 21,
2013, in my view, renders it liable under both the Bhasin v. Hrynew analysis,
requiring good faith performance, and a more traditional breach of contract analysis.
In making the latter finding, | find JM Food to have breached its contractual
obligations under Article 6.04 of the Standard Franchise Agreement, and, if required,
as an implied term, to keep the Plaintiff Company provided with food supplies in the

circumstances as they stood on June 21, 2013.

DAMAGES

[72] In Bhasin v. Hrynew, Justice Cromwell outlined the correct approach for

assessing damages:

[108] | have concluded that Can-Am's breach of contract consisted of its
failure to be honest with Mr. Bhasin about its contractual performance and, in
particular, with respect to its settled intentions with respect to renewal. It is
therefore liable for damages calculated on the basis of what Mr. Bhasin's
economic position would have been had Can-Am fulfilled that duty. While the
trial judge did not assess damages on that basis given her different findings
in relation to liability, she made findings that permit this Court to do so.

[73] The Plaintiffs called Kevin Turnbull as an expert witness to give his opinion of
the fair market value of the Plaintiff Company, and the past and future lost profits of
the Plaintiff Company. | found Mr. Turnbull to be qualified to give those opinions,
which were summarized in his two reports marked as Exhibits 4 and 5 at trial.

Mr. Turnbull is a C.A., and a C.P.A., with his master's degree in economics.

Although he does not carry the formal qualifications of a chartered business
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valuator, his day-to-day work, year in year out, includes business valuations of small

businesses, including restaurants similar in size to the Plaintiff Company's franchise.

[74] The Defendants offered no expert evidence, or other evidence, addressing

the value of the Plaintiff Company's franchise, or its past and future losses.

[75] In his report of September 7, 2018 (Exhibit 5) Mr. Turnbull provided an
opinion with respect to the Plaintiff Company's net income loss, which he calculated
up to May 31, 2025.

[76] Atrticle 3.01 of the head lease (document 31, p. 6) sets out:

The Term of this Lease shall be for Five (5) years, (the "Term") computed
from 12:01 a.m. on the First (1st) day of June, 2010 (the "Commencement
Date of the Term") and ending at 11:59 PM on the Thirty-First (31st) day of
May, 2015, subject to paragraph 3 of Schedule "B" attached hereto.

[77] The term of the Plaintiff Company's sublease, pursuant to Article 1 of the

sublease, was the same as the term in the head lease, less one day.

[78] Atrticle 19.01 of the head lease (Exhibit 2, document 31, p. 23) deals with

renewal:

If the Tenant is not then in material default under the Lease, the Landlord,
upon written request by the Tenant delivered not less than Six (6) months
before the expiration of the immediately preceding term, shall grant to the
Tenant Two (2) further terms of Five (5) years upon the same terms,
covenants and condition as are herein contains except as to rent and except
that there shall be no further right of renewal with all such renewal terms to
be subject to paragraph 3 of Schedule "B" attached hereto. . ..

[79] As | read Article 19.01 in the head lease, quoted above, it contemplated two
separate renewal terms of five years each. The first of the five-year renewal terms
would therefore end on May 31, 2020.

[80] The head lease and the sublease were not terminated before six months prior

to May 31, 2015. The leases were renewed with a new franchisee in place.

2019 BCSC 553 (CanLll)



19

0923063 B.C. Ltd. v. JM Food Services Ltd. Page 19

[81] In Katotikidis v. Mr. Submarine Ltd. [2002] O.J. No. 1959 (S.C.J.), Taliano J.,
in a franchise dispute, addressed the length of time for measuring damages.

Regarding the question of the lease renewal, he wrote:

16 However, in cross-examination it became clear that all of the factors
that are considered when deciding to renew an existing lease, favour the
plaintiffs' position on this issue. There is a strong probability that the lease of
Mr. Sub at LJS will be renewed when it expires. The existing operation, even
though it is in its early stages, is already exceeding the average sales
reported by other franchises in the area. The lease renewal clause requires
the landlord to renew at then prevailing rates and this protection will ensure
that future rents will be competitive with other food court operators. In
addition, the profit reported by the existing operator is already in excess of
the profits projected by the defendant's own cash flow pro forma, and the
profit projections by both experts for this operation were described by

Mr. Flynn himself as being excellent. Given that the defendant's own
materials speak of having a long-term relationship with its franchisees, it is
improbable that the defendant will fail to renew the existing lease.
Accordingly, | have concluded that the term for calculating the plaintiffs'
damages is twelve years. [Internal references omitted.]

[82] In Salah v. Timothy's Coffee of the World Inc., [2009] O.J. No. 4444 (S.C.J.);
appeal dismissed, [2010] O.J. No. 4336; the Court awarded damages measured by

what would have been the term of the lease.

[83] While the term of the possible future lease is relevant, | do not support the
conclusion, adopted by Mr. Turnbull, that the Plaintiff Company's lease would have
continued past a first five-year renewal. | find that it would have continued only to
May 31, 2020, not to May 31, 2025. | recognize that my finding, in part because it is
forward looking, cannot be made with certainty. In finding an end date of May 31,
2020, | have endeavoured to balance the trend of improved earnings the Plaintiff
Company was experiencing, which directly benefitted both the Plaintiffs and the
Defendants, against the history of difficulties between the parties, which, in my view,

renders two five-year renewals as having been less than probable.

[84] Mr. Turnbull calculated the net present value of lost income at $239,474.
That conclusion assumed the Plaintiff Company would be operating at the Ackroyd
Road site until May 31, 2025. The calculation of $239,474 was also the result of

adjusting for outstanding loans and other obligations between the parties, calculated
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as follows at paras. 194-198 in the Plaintiffs' written argument, which calculations

| accept:

194. The corporate plaintiff recognizes that its claim against JM Food
Services Ltd. and Freshslice Properties Ltd. needs to be reduced to take into
the outstanding amount of the loan agreement with JM Food Services Ltd.
Murray L. Gendreau, Director of Legal Affairs for JM Food Services Ltd.
dated June 25, 2013, writes to 0902363 BC Ltd. At page two of that letter
Mr. Gendreau writes: "Finally our records show that the Franchisee is
indebted to the Franchisor in the amount of $96,657.81. .. ."

195. A review of that ledger shows at payment #20 the circled figure of
$96,657.81. Between payments 15 and 16 it is a credit of $25,000 which
corresponds to a payment of January 18, 2013. This conversion is more
clearly shown in Exhibit 2, Document 7, page 2. This transaction shows

JM Food Services Ltd. applying Mr. Waheed's $25,000 earnest money
payment to the loan of 0923063 BC Ltd. 0923063 BC Ltd.'s position is that
the $25,000 should not have been credited to its account. Rather than owing
$96,657.81 to JM Food Services Ltd. as of June 25, 2013, it actually owed
$25,000 more for a total of $121,657.81.

196. Deducting $121,657.81 from $281,032 yields a figure of $159,374.19.
This is not the end of the adjustments, however. As pointed out by

Mr. Gendreau in his letter of June 25, 2013, JM Food Services Ltd. had an
obligation to "make reasonable efforts to find a buyer for the location at the
best price obtainable and remit to you any net proceeds remaining after
payment of the debt owed to us."

197. On September 23, 2013 JM Food Services Ltd. sold the franchise in
question to Anapalagan and Kousalya Namasivayam for $80,100.

198.  Accordingly, the $159,374.19 figure must be adjusted upwards by
$80,100 to $239,474.19 to take into account the proceeds realized JM Food
Services Ltd. on the sale of 0923063 B.C. Ltd.'s Franchise. ...

[Internal references omitted.]

[85] The Plaintiff Company now needs to reduce the figure of $239,474 to take
into account the shorter tenancy | have found, ending on May 31, 2020, rather than
2025. If there is dispute about that recalculation, the parties can appear before me

to settle that issue.

[86] The Plaintiff Company also claims $100,000 for loss of goodwill. Mr. Turnbull
derived that number as seen at page 8 of his second report, Exhibit 5. In examining
that report, | prefer and adopt his goodwill calculation at $83,000, being the

averaging of two to three times net income, as opposed to the increase in annual
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revenue, which had supported the $100,000 claim. The claim for lost goodwill is
allowed at $83,000.

[87] Before turning to punitive damages, | summarize the damages payable to the

Plaintiff Company as follows:

(1)  Loss of income to May 31, 2020 $ 239,474 to be reduced for the
earlier end date of the tenancy
(2020 instead of 2025)

(2)  Loss of goodwill $ 83,000

PUNITIVE DAMAGES

[88] The Plaintiff Company seeks $300,000 as punitive damages.

[89] In Whiten v. Pilot Insurance Co., 2002 SCC 18, Binnie J., writing for the
majority, provided the following guidance with respect to awarding and assessing

punitive damages:

94 To this end, not only should the pleadings of punitive damages be
more rigorous in the future than in the past (see para. 87 above), but it would
be helpful if the trial judge's charge to the jury included words to convey an
understanding of the following points, even at the risk of some repetition for
emphasis. (1) Punitive damages are very much the exception rather than the
rule, (2) imposed only if there has been high-handed, malicious, arbitrary or
highly reprehensible misconduct that departs to a marked degree from
ordinary standards of decent behaviour. (3) Where they are awarded, punitive
damages should be assessed in an amount reasonably proportionate to such
factors as the harm caused, the degree of the misconduct, the relative
vulnerability of the plaintiff and any advantage or profit gained by the
defendant, (4) having regard to any other fines or penalties suffered by the
defendant for the misconduct in question. (5) Punitive damages are generally
given only where the misconduct would otherwise be unpunished or where
other penalties are or are likely to be inadequate to achieve the objectives of
retribution, deterrence and denunciation. (6) Their purpose is not to
compensate the plaintiff, but (7) to give a defendant his or her just desert
(retribution), to deter the defendant and others from similar misconduct in the
future (deterrence), and to mark the community's collective condemnation
(denunciation) of what has happened. (8) Punitive damages are awarded
only where compensatory damages, which to some extent are punitive, are
insufficient to accomplish these objectives, and (9) they are given in an
amount that is no greater than necessary to rationally accomplish their
purpose. (10) While normally the state would be the recipient of any fine or
penalty for misconduct, the plaintiff will keep punitive damages as a "windfall"
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in addition to compensatory damages. (11) Judges and juries in our system
have usually found that moderate awards of punitive damages, which
inevitably carry a stigma in the broader community, are generally sufficient.

[Emphasis in original.]

[90] Applying Whiten, while punitive damages are to be rare in contract disputes,
there can be a place for them. For example, punitive damages were awarded in

Katotikidis v. Mr. Submarine Ltd., cited earlier. Taliano J. wrote:

75 I am therefore driven to this conclusion. Given the nature of their
relationship, the complete abandonment of the plaintiffs by the defendant
when they were experiencing such serious difficulties in the operation of their
Eaton Centre franchise was a serious breach of the defendant's obligation to
assist the plaintiffs when storm clouds gathered. When the plaintiffs
themselves found a potential solution and presented it the defendant, it was
incumbent on the defendant to do what it could to assist the plaintiffs to
salvage what was left of their business. Based on the practices which had
been followed up to that time, and based on the promises contained in the
promotional material, the defendant had a legal obligation to assist the
plaintiffs and offer LJS to them. The breach of that obligation constituted an
actionable wrong. The defendant went two steps further. By actually opening
a new restaurant in unreasonably close competitive proximity to the plaintiffs
and then awarding the restaurant to someone else, the defendant violated the
implied duties of good faith and fair dealing contained in their franchise
agreement and promotional materials and thereby betrayed the trust that
epitomizes the relationship between a franchisor and franchisee. The
defendant's behaviour constitutes an additional, independent, actionable
wrong which satisfies the test in Whiten.

76 With respect to the defendant's submission that the award of punitive
damages will provide the plaintiffs with an unnecessary double recovery, that
is not warranted by the circumstances, | am not persuaded that the
seriousness of the defendant's behaviour can be so summarily excused. It is
unfair and inequitable that a franchisee, who has worked with a franchisor
over a period of ten years to develop a presence in a given location, should
be ignored in the decision to open a competing business in such close
proximity to them. The custom of giving the next closest franchisee the first
right of refusal to operate a new franchise demonstrates that the franchiser's
rights were not absolute. Particularly is this true when the defendant did not
trouble themselves to do market studies to determine whether the opening of
a new franchise would impact on the plaintiff's business. In the absence of
such a study, it can only be presumed that the defendant was indifferent,
callously and recklessly so in the circumstances of this case, to the impact
that another restaurant opening less that 1500 feet away would have. One
certainly could have assumed that the impact would have been negative and
it was. The opening of a competing restaurant so close to the plaintiffs'
operation and awarding it to someone else when the plaintiffs' were already
heavily impacted by declining revenues was quite simply, an act of corporate
callousness, in the circumstances of this case, and constituted such a serious
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breach of the good faith and the fair dealing requirements of the franchise
agreement that the defendant's behaviour should be condemned by the
court.

77 This is all the more true when the plaintiffs' injury was exacerbated by
the defendant insisting that the plaintiffs honour their restrictive covenant not
to compete for two years within two miles of an existing Mr. Sub. The
defendants had unfairly created a competing restaurant within 1500 feet of
the plaintiff's restaurant yet was now insisting that the plaintiffs not complete
within two miles of any existing Mr. Sub. This was highly offensive corporate
behaviour and its impact on the plaintiffs was overwhelming.

78 The plaintiffs had been effectively put out of business and because of
the restrictive covenant, she was prevented from earning a living in the only
way she was trained to do, except in compliance with the terms of the
franchise agreement, which the defendant itself had so flagrantly violated.
That behaviour should and will attract punitive damages to deter other
franchisors from similar forms of insensitive, high-handed behaviour.

79 Since an award of punitive damages must be proportionate to an
award of compensatory or non-pecuniary damages, | will fix those damages
only after | have received further submissions on the revision of the
calculations that this judgment dictates.

[91] A dispute somewhat similar to the one before me was litigated in Triple 3
Holdings Inc. v. Jan, 2004 CanLIl 66300 (ON SC). After reviewing the events of the

franchisee's termination in that case, Paisley J. found:

[16] There was no basis for the termination of the franchise. | am satisfied
that the franchisor was aware that it had backed the franchisee against the
wall and was abusing its power to try to force the franchise to be terminated
improperly, using its contractual right to do so for breaches which did not
exist.

[46] The conduct was planned and deliberate. This was a scheme. The
motivation of the franchisor? Profit. It persisted in its outrageous conduct over
a lengthy period of time, including the discovery stage. The defendants
awareness that what was being done was wrong? Absolutely. No question.
Whether the defendant profited from its misconduct? | can not be exact but
easily over $150,000 was gained by overcharging the Jans, then taking their
equity and selling it to another without justification. Was the interest violated
known to be deeply personal? How could it not be. This was the workplace of
the Jans. This was not a small and insignificant taking. This was a large and
harmful taking from vulnerable individuals, and there was most certainly a
power imbalance.

[92] Paisley J. awarded the franchisee $224,457 in damages for the breach, plus
$350,000 in punitive damages. He said, at paras. 38 and 39:
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[38] Itis submitted in sum that the conduct of the franchisor was high-
handed and abusive throughout, and | agree.

[39] Commercial activities cannot be conducted like piracy on the high
seas. Itis not "victory to the strong" and "push off to the weak." The court
will not countenance such conduct and will provide an appropriate remedy.
The remedy that is sought in this case is punitive damages. In my view, this
is a clear case for punitive damages.

[93] The conduct of the franchisor before me has been high-handed and
malicious. In an email from Mr. Russell to Mr. Kielpinski, dated September 17, 2013,
Mr. Russell wrote, in response to an inquiry as to whether the franchise had been

sold:

Yes | did, we financed him, he owes us more money than selling price.
Please send him to collection, | want him to pay for it or screw up his credit.

[94] The harm caused to Mr. Waheed was the loss of the franchise. He had paid
$160,000 for that franchise. He had little money, but he sunk further funds into
developing it. He devoted a year and a half of his life to the business. During that
time, he was living far from his wife and children, who were in London, with the hope
of making the franchise a success. By prohibiting Wallace & Carey from delivering
supplies to the franchise, the Defendants intentionally put the franchise out of
business. The harm to Mr. Waheed and the Plaintiff Company was substantial and

was inflicted with complete indifference.

[95] In my view, the Plaintiff Company is entitled to punitive damages, which |
allow at $125,000. In my view, JM Food conducted an unauthorized, malicious
campaign, calculated to get rid of a lawful franchisee, inventing causes for

termination, and on June 21, 2013, unlawfully cutting off the food supplies upon

which it knew the Plaintiff Company was wholly dependent.

[96] The correct measure for punitive damages is almost always impossible to
determine with anything like precision. In awarding $125,000, | have endeavoured
to take into account factors set out in Whiten, as quoted earlier, including

proportionality to the harm caused, the degree of misconduct, the vulnerability of
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Mr. Waheed and the profit gain for JM Food in reselling the franchise and gaining a

new franchise fee.

MR. WAHEED'S CLAIM IN CONVERSION FOR $25,000

[97] A definition of conversion is found in Boma Manufacturing Ltd. Canadian
Imperial Bank of Commerce, [1996] 3 S.C.R. 727 at para. 31:

31. The tort of conversion involves a wrongful interference with the goods
of another, such as taking, using or destroying these goods in a manner
inconsistent with the owner's right of possession. The tort is one of strict
liability, and accordingly, it is no defence that the wrongful act was committed
in all innocence. Diplock L.J. asserted this principle in Marfani & Co. v.
Midland Bank, Ltd., [1968] 2 All E.R. 573, at pp. 577-78:

. .. the moral concept of fault in the sense of either knowledge by the
doer of an act that is likely to cause injury, loss or damage to another,
or lack of reasonable care to avoid causing injury, loss or damage to
another, plays no part.

If the customer is not entitled to the cheque which he delivers to his
banker for collection, the banker, however, innocent and careful he
might have been, would at common law be liable to the true owner of
the cheque for the amount of which he receives payment, either as
damages for conversion or under the cognate cause of action, based
historically on assumpsit, for money had and received.

32. The fact that liability for the tort of conversion is strict suggests that
the respondent's submission that the appellants were contributorily negligent
must fail. The matter was raised before the Court of Appeal, and was
dismissed without reasons. While this argument would be available in an
action for negligence, the notion of strict liability involved in an action for
conversion is prima facie antithetical to the concept of contributory
negligence.

[98] Mr. Waheed provided $25,000 to JM Food as earnest money to show that he
had means, and was serious about exploring the possibility of purchasing a second
Freshslice franchise. Mr. Waheed changed his mind about the purchase. On
October 12, 2012, Mr. Russell wrote to Mr. Waheed that, "I do not have an issue to
return the 25 K but | have a serious issue on going forward if | do not have
confidence." Rather than returning the $25,000 to Mr. Waheed, JM Food converted
those funds, by applying them to its loan with the Plaintiff Company, late in January
of 2013.
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[99] Mr. Waheed has proved that JM Food converted his $25,000. He never
authorized his own money to be kept and applied by JM Food as it did.

THE COUNTERCLAIM BY JM FOOD

[100] JM Food claims a total of $40,450.16 in its counterclaim, which it says is the
balance remaining on the Plaintiff Company's loan of $102,152.41, plus payments
JM Food made (1) to the head landlord for July—September 2013 rent, (2) to food
suppliers for food supplied having a total value of $4,847, and (3) site restoration
and locksmith expenses totalling $6,735. JM Food recognizes that the Plaintiff
Company has an offset of $80,100 against these claims, which was due to the

Plaintiff Company on the resale of its franchise location.

[101] The main difficulty JM Food faces in its counterclaim is that the Plaintiffs have
already correctly taken into account most of the counterclaim in deriving the net
amount payable to the Plaintiff Company, as seen at paras. 194-198 of the Plaintiffs'

argument, quoted at para. [84] in these reasons.

[102] Beyond that, JM Food is not entitled to claim the July—September 2013 rent
because it breached the agreement in June 2013, and in essence forced the Plaintiff

Company out of business at that time.

[103] The only parts of the counterclaim which are probably valid, and which |
allow, are $4,847 for unpaid food supplies, and $6,735 to alter the site for the new
franchisee. JM Food submitted that the $6,735 expense showed that the Plaintiff
Company had caused the site to deteriorate beyond normal wear and tear, but there
is no reliable evidence to support that. However, as | have said, | conclude that the
Plaintiff Company will be responsible for that expense, as a deduction from the

amount owing to it on the re-sale of the franchise location.

[104] In total therefore, | allow the counterclaim in the total amount of $4,847 plus
$6,735, equalling $11,582.
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SUMMARY

[105] In summary, the Plaintiff Company is entitled to:

(1)

(2)
3)
(4)

COSTS

Damages for loss of income to May 31,
2020

Loss of goodwiill
Punitive damages
Less the counterclaim payable

$ To be calculated

$ 83,000.00
$ 125,000.00
$ 11,582.00

[106] | considered awarding special costs against the Defendants because they

were cavalier in not producing financial information in the case, as they were

obligated to do. However, there was to my knowledge no order compelling the

further listing or production of documents, and otherwise, through Mr. Horler, the

Defendants were not unreasonable in the conduct of their defence. | have therefore

decided not to order special costs.

[107] The costs issue in the case arises because of Article 11.07 in the Standard

Franchise Agreement, which reads as follows:

11.07 Legal Fees

In the event of any default on the part of any party to this FRANCHISE
AGREEMENT in addition to all other remedies, the party in default will pay
the aggrieved party or parties all amount due and all damages, costs and
expenses, including reasonable legal fees, incurred by the aggrieved party or
parties in any legal action, arbitration or other proceeding as a result of such

default, plus interest at the highest rate allowable by law, accruing from the
date of such default. Each party will pay its own legal fees in connection with
the preparation, negotiation, execution and documentation of this
FRANCHISE AGREEMENT.

[Emphasis added.]

[108] Were it not for that provision, ordinary costs would be called for in this case,

without further analysis, considering that the matter overall was one of ordinary

complexity.
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[109] The governing authority for considering a costs provision in the applicable
contract appears to be P&T Shopping Centre Holdings Ltd. v. Cineplex Odeon
Corp., [1995] B.C.J. No. 330 (C.A.). There, Southin J.A. addressed court-awarded
costs when the lease between the parties obligated the tenant in default to pay the
landlord "the complete legal costs incurred by the landlord". Southin J.A. held that
the landlord had to chose between suing on the costs provision in the lease while
receiving no court-awarded costs, or receiving ordinary (party and party) costs by

court order.

[110] In their submission before me, the Plaintiffs elected to rely on the costs
provision quoted above from the Standard Franchise Agreement. Given that
election, relatively recent authority of this Court has, in effect, removed the need to
sue on the costs provision under the contract, and instead simply permits the Court

to make the following order, which | make here:

| direct that the Registrar of the Supreme Court conduct an
assessment under Rule 18—1(1) of the Supreme Court Civil Rules to
determine the amounts recoverable by the Plaintiffs under the
Standard Franchise Agreement for reasonable legal fees and
expenses, as costs of the action, in accordance with these Reasons for
Judgment. | direct that the Registrar certify the result of the
assessment pursuant to Rule 18-1(2). (See, Freshslice Properties
Ltd. v. RTM Holdings Ltd., 2013 BCSC 135, at para. 124.)

"MACINTOSH J."
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COURT OF APPEAL FOR ONTARIO

CITATION: 465519 Ontario Limited v. Sacks, 2015 ONCA 175
DATE: 20150316
DOCKET: C59330

Cronk, Gillese and Brown JJ.A.

BETWEEN
465519 Ontario Limited,
Winston Village Partnership,
Meyer Isenberg and Miriam Isenberg

Plaintiffs/
Appellants
and
David Sacks, Gary Pollock,
Cecil Schwartz, Hutchinson Cowling LLP,
Neil Cowling, Deighton Hutchinson,
Robert Milne, Silpit Industries Co. Ltd.,

Lesmill Consulting Inc., Cliffwood Plaza Corp.,

Michael Klein, ABC Corporation and John Doe
Defendant/
Respondent

F. Scott Turton, for the appellants
Oscar Strawczynski, for the respondent
Heard: March 9, 2015

On appeal from the order of Justice Mary E. Vallee of the Superior Court of
Justice, dated August 28, 2014.

By the Court:

[11  The appellants appeal from the motion judge’s order dated August 28,
2014 striking the claim of 465519 Ontario Limited (“465 Ltd.”) and “the entire

action” as against the respondent, Cliffwood Plaza Corp. (“Cliffwood”).

2015 ONCA 175 (CanLlI)



30

Page: 2

Background in Brief

[2] Cliffwood moved under rule 21.01(b) of the Rules of Civil Procedure to
strike the appellants’ entire pleading as against it on the basis that it disclosed no
reasonable cause of action. Cliffwood argued that although the appellants’
action was commenced prior to the expiry of the applicable two-year limitation
period, 465 Ltd.’s claim was a nullity because its corporate charter had been
revoked and it was a dissolved corporation when the action was initiated. Since
465 Ltd.’s corporate status was not revived until after the running of the limitation
period, Cliffwood argued that 465 Ltd.’s claim, as well as the proposed derivative
claims of the remaining appellants (the “Individual Appellants”), could not
succeed. Cliffwood also maintained, in any event, that the appellants’ pleading
of the only claim against Cliffwood, that of civil conspiracy, was fatally deficient

and incapable of success.

[3] The motion judge accepted Cliffwood’s limitation period argument and
struck 465 Ltd.’s claim against Cliffwood on the ground that it was statute-barred.
In light of that ruling, she found it unnecessary to address Cliffwood’s argument
that the appellants’ conspiracy pleading was fundamentally flawed. As we will
discuss, at the request of Cliffwood’s counsel, the motion judge subsequently
amended her ruling to also strike the entire action including, therefore, the claims

of the Individual Appellants, as against Cliffwood.
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Issues
[4] There are two issues on appeal:

(1) Did the motion judge err by holding that 465 Ltd.’s
claim against Cliffwood was statute-barred due to
the expiry of the applicable limitation period and,
hence, that it could not succeed?

(2) Did the motion judge err by striking the entire
action against Cliffwood, including the claims of
the Individual Appellants?

Discussion
(1) 465 Ltd.’s Claim Against Cliffwood

[5] We do not accept the appellant's contention that the motion judge erred by
holding that 465 Ltd.’s claim against Cliffwood was statute-barred by reason of

the expiry of the relevant limitation period.

[6] The claims sought to be advanced by the appellants arise from the sale of
a property registered in 465 Ltd.’s name to Cliffwood under a third party
mortgagee’s power of sale. The sale closed on June 29, 2010. However, on
June 28, 2010, one day earlier, 465 Ltd.’s corporate charter was revoked and the

corporation was dissolved. The appellants’ action was commenced on February
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8, 2012." 465 Ltd.’s corporate status was reinstated on June 6, 2014, more than

two years later.

[7] 465 Ltd. had no legal status to commence an action while it was dissolved.
Accordingly, we agree with the motion judge that the action commenced in its
name on February 8, 2012 was a nullity: 602533 Ontario Inc. v. Shell Canada

Ltd., 1998 CanLll 1775, 155 D.L.R. (4th) 562.

[8] Since 465 Ltd. must be taken to have known the material facts supporting
its claim against Cliffwood by the date of issuance of its statement of claim, at the
latest, the two-year limitation period in this case began to run on February 8,
2012 when the action was commenced and expired — again, at the latest — on
February 9, 2014. Thus, the limitation period ran its course prior to the date of

465 Ltd.’s revival.

[9] That, however, does not end the matter. The Individual Appellants have
moved before the Superior Court of Justice for leave under s. 246 of the
Business Corporations Act, R.S.0. 1990, c. B.16 to pursue a derivative action on
465 Ltd.’s behalf as against Cliffwood. Their leave motion is pending in the
Superior Court. Should leave to proceed with a derivative action be granted on a
nunc pro tunc basis, thus regularizing the action commenced in 465 Ltd.’s name,

the Individual Appellants submit that, as a matter of law, the action must be

! Throughout her reasons, the motion judge refers to February 28, 2012 as the date when the appellants’
claim was issued. There is no dispute that this is an error and the correct date is February 8, 2012.
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viewed as having been commenced on a timely basis, that is, prior to the expiry

of the limitation period.

[10] We reject the suggestion that this would dictate a different result regarding
465 Ltd.’s claim against Cliffwood. The outcome of the leave motion, of course,
is not yet known. However, even assuming that leave is granted on a nunc pro
tunc basis, the leave order would not operate to deprive Cliffwood of its
entittement to rely on a post-dissolution legal right accruing to it while 465 Ltd.
was a dissolved corporation and prior to the granting of the leave order. As this
court held in Shell Canada, the expiry of an applicable statutory prescription

period is such a right.

[11] Contrary to the appellants’ argument, Shell Canada has direct application
here. It is dispositive of 465 Ltd.’s claim against Cliffwood. The motion judge
correctly held that Cliffwood was entitled to rely on the expiry of the limitation
period, as a right that accrued to it while 465 Ltd. was dissolved, to defeat 465

Ltd.’s claim against it.
[12] This ground of appeal therefore fails.
(2) The Individual Appellants’ Claims Against Cliffwood

[13] The appellants next submit that the motion judge erred, in any event, by
striking the Individual Appellants’ claims against Cliffwood. In the particular

circumstances of this case, we agree.
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[14] In her original reasons, the motion judge struck only 465 Ltd.’s claim
against Cliffwood. As we have said, as framed in the appellants’ amended
pleading, that claim is a claim for damages arising from an alleged conspiracy
among Cliffwood, as the purchaser of the property in question, and others
(including the mortgagee/vendor) to effect the transfer of the property at less than

fair market value.

[15] Following the release of the motion judge’s reasons, Cliffwood’s counsel
proposed to write to the motion judge, seeking confirmation that the entire action
as against Cliffwood, in addition to 465 Ltd.’s claim, had been struck under the
motion judge’s ruling. The appellants’ counsel declined to consent to this out-of-
court communication. Indeed, he actively opposed the delivery of the proposed

letter to the motion judge.

[16] Nevertheless, the letter was sent to the motion judge. Shortly thereafter,
she revised her reasons to provide that both 465 Ltd.’s claim and “the entire
action” against Cliffwood were struck. The effect of this revision was to strike the

claims of the Individual Appellants against Cliffwood, as well as that of 465 Ltd.

[17] The appellants submit that the post-hearing communication with the motion
judge was improper, contrary to rule 1.09, and prejudicial to the Individual

Appellants.
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[18] In our view, the delivery of the letter in question, without the consent of the
appellants’ counsel and in the face of his opposition to its delivery to the motion
judge, was inadvisable and contrary to rule 1.09. That rule authorizes out-of-
court communications with judges in respect of proceedings before the court only
where all parties consent, in advance, to the communication or the court
otherwise authorizes the communication. Neither circumstance applied here. In
our view, on the facts here, the appropriate procedure was for Cliffwood’s
counsel to seek an appointment with the motion judge, on notice to the

appellants, to settle the terms of her order.

[19] Cliffwood submits that the change to the motion judge’s ruling prompted by
the letter was inconsequential since it reflected merely a clarification of the

motion judge’s original ruling.
[20] We are unable to accede to this submission.

[21] If the Individual Appellants’ pleaded claims against Cliffwood were
unequivocally and exclusively derivative of 465 Ltd.’s claim against Cliffwood, it
may well be that the change to the motion judge’s ruling would be of no moment.
In those circumstances, if 465 Ltd.’s claim was statute-barred, the derivative

claims of the Individual Appellants would fall on the same basis.

[22] But the motion judge made no finding that the Individual Appellants’ claims

were solely derivative of 465 Ltd.’s claim against Cliffwood. Further, the reasons
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— both in their original and amended form — contain no analysis of the material
facts pleaded with respect to the Individual Appellants including, especially, in
relation to their alleged status as trust beneficiaries of the property conveyed to
Cliffwood. Consequently, this court cannot be satisfied as to the basis on which

the motion judge struck the entire action as against Cliffwood.

[23] In the result, in our opinion, the letter in question precipitated a significant
amendment to the motion judge’s ruling, whereby the Individual Appellants’
claims as against Cliffmood were struck without explanation and without the
motion judge having had the benefit of submissions from counsel for the
Individual Appellants on the change to her ruling sought by Cliffwood’s counsel.
In the circumstances confronting the motion judge, the change to her ruling
sought by Cliffwood should not have been made without providing the appellants’
counsel with an opportunity to challenge the requested change and to make

further submissions if so advised.

[24] The motion judge’s ruling striking the entire action as against Cliffwood,
therefore, cannot stand. Fundamental fairness requires that this part of the
motion judge’s decision be set aside.

Disposition

[25] For the reasons given, the appeal is allowed in part, by striking the words

“and the entire action” from paragraph one of the motion judge’s order without
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prejudice to Cliffwood renewing its motion to strike the Individual Appellants’
claims against Cliffwood. In all other respects, the appeal is dismissed. As

success on the appeal has been divided, we make no order as to the costs of the

appeal.

Released:

“MAR 16 2015” “E.A. Cronk J.A.”
“EAC” “E.E. Gillese J.A.”

“David Brown J.A.”
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Raymond Schindler
Paul Hackert
And

David Habib
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February 28, 2013
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Introduction

[1] The plaintiff has filed a builders lien against the title to the defendants’
property. The defendants have applied for a declaration that the lien is invalid and
for orders that the lien and its associated certificate of pending litigation be
cancelled. The applicants say that the lien must be extinguished because it does not
accurately describe the party entitled to claim it. The application respondent admits
that the name of the party claiming the lien is not properly shown on the face of the
lien, but says that this is a minor error that does not affect the substance of the claim
and was not calculated to mislead. The application respondent submits that the lien

should not, therefore, be declared to be invalid.

The Facts

[2] The property in issue has a civic address of 2205 KLO Road, Kelowna, B.C.

and a legal description of:

Parcel Identifier: 003-185-451
Lot 1, Section 9, Township 26, ODYD, Plan 33463 except plans 38432 and
KAP50855

[3] At the material times the applicant respondents, David Habib, Raymond
Schindler and Paul Hackert, were the registered owners of the property as equal

tenants in common.

[4] In oraround June 2011, Mr. Habib contracted with ANE Consulting to provide
pre-construction management services and project management services for various
works to be carried out on the property. Whether Mr. Habib did or did not have
authority from Mr. Schindler and Mr. Hackert, and whether Mr. Habib did or did not
act as agent for those two gentlemen, is a matter of contest between those
gentlemen. That contest is not relevant for the purposes of this application. What is
relevant is whether the claim of lien complies with the provisions of the Builders Lien
Act, S.B.C. 1997, c. 45.

[5] The problem with the lien is that it misnames the lien claimant.
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[6] In the course of the hearing of this application, the parties agreed that its
outcome would not prejudice any arguments that the applicants might subsequently
wish to advance having to do with the timing of the lien filing or any other arguments

concerning lien validity not addressed here.

[7] The claim of lien was filed in the name of ANE Consulting Ltd. There is no
such legal entity. The legal entity that allegedly carried out the work on the property
is the claimant in these proceedings, namely, 581582 B.C. Ltd. The evidence in this
application showed that 581582 B.C. Ltd. carried on business under the firm name
and style ANE Consulting. It is clear, however, that ANE Consulting was never an
incorporated entity. 581582 BC Ltd. acknowledges that it was in error when it

described itself in the lien claim as the corporate entity ANE Consulting Ltd.

[8] It is settled law in this province that a builders lien claimant must strictly
comply with the requirements of the Builders Lien Act: see Nita Lake Lodge Corp. v.
Conpact Systems (2004) Ltd., 2006 BCSC 885, and Framing Aces Inc. v. 0733961
B.C. Ltd., 2009 BCSC 389. It is equally well settled law that a non-legal entity has no
capacity to file a builder's lien: see Framing Aces Inc., and Canbar West Projects
Ltd. v. Sure Shot Sandblasting & Painting Ltd., 2010 ABQB 372. Put another way -
entities that do not have legal personhood cannot obtain builder’s liens, and only a
legally recognized person, such as, for example, a human being, a corporation, or a
society, may apply for a builder’s lien. In the present case | am driven to the

conclusion that the claim of lien was filed by a non-person.

[9] 581582 B.C. Ltd. argues that the court should employ s. 28(1) of the
Interpretation Act, R.S.B.C. 1996, c. 238 to preserve the lien notwithstanding the

error on its face. That section says:

28(1) If aform is prescribed under an enactment, deviations from it not
affecting the substance or calculated to mislead, do not invalidate the form
used.

[10] The fatal flaw in 581582 B.C. Ltd.'s position is that the error in question did

not have to do with a deviation from the lien form. A deviation from the lien form
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would involve something like inadvertently putting the date money comes due in the
space allotted for sum claimed and putting the sum claimed in the where the date
ought to be. It is not a deviation from the prescribed form to describe the lien
claimant as something other than the actual claimant. For that reason, s. 28 of the

Interpretation Act is of no assistance to the application respondent.

[11] [find that the lien was not filed as required by the Act. Pursuant to s. 22 of the
Builders Lien Act, | find that the lien must be extinguished. A declaration will go to
that effect along with an order that the lien and its associated certificate of pending

litigation be cancelled.

[12] The applicant has been successful on this matter; itis entitled to its costs on
Scale B.

"P.J. Rogers J."
The Honourable Mr. Justice Rogers
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602533 Ontario Inc. v. Shell Canada Limted

[ 1 ndexed as: 602533 Ontario Inc. v. Shell Canada Ltd.]

37 OR (3d) 504
[1998] O.J. No. 68
Docket No. C24668

Court of Appeal for Ontario
Abel | a, Rosenberg and Mol daver JJ. A
January 8, 1998

Corporations -- Revival -- Plaintiff corporation dissolved
when action commenced agai nst defendant -- Limtation period
expired by tinme plaintiff revived under s. 241(5) of Business
Corporations Act -- Expiry of limtation period between tine of
plaintiff's dissolution and its revival created right in
defendant to which plaintiff subject under s. 241(5) -- Action
statute-barred -- Business Corporations Act, R S. O 1990, c.
B.16, s. 241(5).

Limtations -- Corporations -- Plaintiff corporation
di ssol ved when action commenced agai nst def endant
-- Limtations period expired by tinme plaintiff revived under
S. 241(5) of Business Corporations Act -- Expiry of limtation
period between tinme of plaintiff's dissolution and its revival
created right in defendant to which plaintiff subject under s.
241(5) -- Action statute-barred -- Business Corporations Act,
RS O 1990, c. B.16, s. 241(5).

The plaintiff commenced an action against the defendant in
1990 for damages for breach of contract, deceit,

m srepresentation, breach of warranty and negligent failure to
war n. Unbeknownst to the parties, the claimwas issued at a
time when the plaintiff was a non-existent entity due to its
di ssolution in 1988 for non-conpliance with the Corporations
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Tax Act, R S.O 1990, c. C 40. The fact of the dissolution went
unnoticed by the parties until 1996. In the neantine,
representatives of the defendant nmet with the plaintiff's
solicitors and proposed a settlenent, which the plaintiff did
not accept. Wien the defendant discovered the dissolution, it
served an anended statenent of defence averring that the
plaintiff had no status to conmence or continue the action.

| medi ate steps were taken to revive the plaintiff under s.
241(5) of the Business Corporations Act. The defendant noved
successfully for sunmary judgnent dism ssing portions of the
plaintiff's claim The plaintiff appeal ed.

Hel d, the appeal should be dism ssed.

Section 241(5) of the Business Corporations Act provides that
a dissolved corporation may be revived subject to any rights
acquired by any person after its dissolution. The expiry of the
[imtation period between the tinme of the plaintiff's
di ssolution and its revival was a post-dissolution right that
t he def endant had acquired and upon which it could rely to
defeat, as statute-barred, those portions of the claimsounding
in contract and tort. Wile the defendant could not point to
any actual prejudice arising fromthe passage of the limtation
period, where a claimis issued outside a statutory limtation
period a defendant need not show actual or, indeed, any
prejudice to take advantage of the limtation defence.

Assumi ng for the purposes of this defence that equitable
principles can be applied to save a claimissued outside of a
statutory limtation period, equitable relief was not warranted
in the circunstances of this case. Had the corporate status of
the plaintiff been |ooked into in a tinmely fashion, the
corporation could have been revived before the expiration of
the limtation period.

The doctrine of waiver and estoppel had no application to
this case. The defendant could not waive a right of which it
was unaware. Estoppel was a non-issue because there was no
suggestion that the defendant, at any tinme prior to 1996, knew
or ought to have known of the plaintiff's dissolution.
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Profit Sharing Investors of Canada Ltd. v. Coffee Vendi ng
Services (Otawa) Ltd. (1983), 41 OR (2d) 470, 146 D.L.R
(3d) 320, 34 CP.C. 289 (HCJ.), apld

Modern Livestock Ltd. v. Kansa General I|nsurance Co. (1993),
11 Alta. L.R (3d) 355 (QB.), affd (1994), 24 Alita. L.R (3d)
21 (C.A), not folld

O her cases referred to

600451 Ontario Ltd. v. Lloyd, Ont. Gen. Dv., May 18, 1990
(unreported); Deaville v. Boegeman (1984), 48 O R (2d) 725,

6 OAC 297, 14 D.L.R (4th) 81, 47 CP.C 285, 30 MV.R 227
(C.A); Les Entreprises Jacques Lebeau Inc. v. Ce

d' Assurances Victoria du Canada, [1996] A . Q No. 2570 (C. A);
Martin v. Perrie, [1986] 1 SSC R 41, 24 D.L.R (4th) 1, 64
N.R 195 36 C.C.L.T. 36, 53 OR (2d) 672n, revg (1983), 42
O R (2d) 127, 148 D.L.R (3d) 193, 34 C P.C. 244 (C A);
Ontario Sprinkler Sales Ltd. v. Ento Ltd. (1996), 28 O R (3d)
155 (Gen. Div.); Odon v. Gail (1996), 30 OR (3d) 643, 140
D.L.R (4th) 52 (C. A ); Yew Bon Tew v. Kenderaan Bas Mara,
[1983] 1 A.C. 553, [1982] 3 AIl E.R 833, [1982] 3 WL.R
1026 (P.C.)

Statutes referred to

Busi ness Corporations Act, S. A 1981, c. B-15, s. 201(4)
Busi ness Corporations Act, RS O 1990, c. B.16, s. 241(5)
Canada Busi ness Corporations Act, S.C. 1974-75-76, c. 33, s.
261

APPEAL from a summary judgnent dism ssing part of the
plaintiff's action as statute-barred.

E. Joy Noonan, for appellant.
Laurence A. Pattillo, for respondent.
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The judgnent of the court was delivered by

MOLDAVER J. A.: -- 602533 Ontario Inc. ("602533") appeals from
the order of the Honourable Madam Justice Corbett, dated Apri
22, 1996, granting summary judgnment in favour of Shell Canada
Limted ("Shell") and dism ssing, as statute-barred, portions of
602533"' s anended cl ai m seeki ng danages for breach of contract,

m srepresentation, deceit, breach of warranty and negli gent
failure to warn and a declaration hol ding Shell responsible for
any environnental danmage caused by its conduct.

The primary issue in this appeal is whether the expiry of a
statutory limtation period between the issuance of 602533's
claim when it was a dissolved corporation, and its subsequent
revival under s. 241(5) of the Ontario Business Corporations
Act, RS. O 1990, c. B. 16 (the "Act"), created a post-

di ssolution right in Shell to which 602533 was subject and
upon which Shell could rely to defeat 602533's claimas
st at ut e- barred.

The Facts

The pertinent facts are relatively straightforward. In 1969,
John Pangos becane the operator of a Shell service station on
property owned by Shell, |located at 570 Eastern Avenue in
Toronto. In the summer of 1984, M. Pangos entered into an
agreenent with Shell to purchase the Eastern Avenue property.
Before the transaction closed, M. Pangos incorporated the
appel I ant conpany, 602533, and substituted it as the purchaser.
At all material tines, M. Pangos was shown as the sole
di rector of 602533.

The purchase was conpl eted in Novenber 1984, and pursuant to
the ternms of the agreenent of purchase and sale, 602533 | eased
the property to Shell for a period of five years comrenci ng
Novenber 1, 1984. In turn, Shell subleased the property to
602533 for the sane five-year termand the parties al so
consunmated a five-year deal er sales contract. Although the
agreenent was renewed for a further five-year termin January
1989, it was termnated by Shell in 1993.
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By letter dated Novenber 8, 1989, the solicitors for 602533
advi sed Shell that in July 1989, it was |earned that the
under ground gasol i ne tanks, which Shell had installed on the
property, were | eaking and that the | eakage had begun prior to
t he Novenber 1, 1984 purchase date.

On February 8, 1990, 602533 issued a clai magainst Shel
referable to the | eakage, seeking damages for breach of
contract, deceit, m srepresentation, breach of warranty and
negligent failure to warn. Unbeknownst to the parties, the
claimwas issued at a tinme when 602533 was a non-exi st ent
entity due to its dissolution on Novenber 28, 1988, for
"defaulting conplying with the Corporation Tax Act".

Al t hough a notice of dissolution was sent to 602533 i n Novenber
1988, no steps were taken to renedy the default and revive the
corporation until 1996.

In and around 1988, M. Pangos was di agnosed as a nanic

depressive and the illness manifested itself in "problematic
behavi our". However, apart from specul ation, the evidence falls
short of establishing a |link between the illness and 602533's

failure to respond to the notice of dissolution in a tinely
fashi on.

The fact of 602533's dissolution went unnoticed by the
parties until 1996. In the neantinme, after being served with
the claimin 1990, Shell representatives net with the
solicitors for 602533 and proposed a settlenent, to which
602533 did not respond. Thereafter, the action |ay dormant
until Cctober 1995.

By 1994, the business was being operated by M. Pangos' two
sons, one of whomrecall ed the outstanding acti on agai nst
Shell. After speaking to their father's forner solicitor and
| earni ng that he had been unable to obtain instructions from
their father, the sons retained new counsel to pursue the
action and on Cctober 30, 1995, an anended cl aimwas served and
filed. On January 31, 1996, Shell served its statenent of
def ence. Several days |ater, on February 3, 1996, presunably as
a result of a corporate search by its solicitors, Shell served
an anended statenent of defence, averring that 602533 had no
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status to commence or continue the action due to its

di ssolution in Novenber 1988. Prior to this tinme, Shell had no
know edge of the dissolution. Likew se, this fact cane as a
surprise to M. Pangos' sons who, upon learning of it, took

i mredi ate steps to revive the corporation under s. 241(5) of
the Act.

At the tinme of the summary judgnment notion before Corbett J.,
al t hough 602533 had not yet been revived, it was agreed by the
parties that the limtation period issue should be decided as
if 602533 had been revived. On appeal, we were inforned that
articles of revival had in fact been issued on June 13, 1996.

Grounds of Appeal
The appel lant raises the follow ng grounds of appeal:

(1) that the notions judge erred in concluding that the expiry
of alimtation period between the tinme of 602533's
dissolution in 1988 and its revival in 1996 created a right
in Shell to which 602533 was subject under s. 241(5) of the
Act; and

(1i) that if Shell did acquire a right by virtue of the
expiration of the limtation period, the notions judge
erred in granting summary judgnent in view of evidence
whi ch established, at least inferentially, that Shel
either waived its right or alternatively engaged in conduct
giving rise to the defence of estoppel.

Gound 1 -- Did the expiry of limtation period create a
post-di ssolution right in Shell?

The issue raised in this ground of appeal has its
underpinnings in s. 241(5) of the Act. That provision reads:

241(5) Wiere a corporation is dissolved under subsection
(4) or any predecessor thereof, the Director on the
application of any interested person i medi ately before the
di ssolution may, in his or her discretion, on such terns and
conditions as the Director sees fit to inpose, revive the
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corporation and thereupon the corporation, subject to the
terms and conditions inposed by the Director and to any
rights acquired by any person after its dissolution, is
restored to its legal position, including all its property,
rights and privileges and franchises, and is subject to al
its liabilities, contracts, disabilities and debts, as of the
date of its dissolution, in the sane manner and to the sane
extent as if it had not been dissol ved.

(Enmphasi s added)

By virtue of s. 241(5), upon its revival, 602533 was restored
toits legal position, including all rights and privileges it
possessed at the date of dissolution, as if it had not been
di ssolved, "subject . . . to any rights acquired by any person
after its dissolution".

One of the rights possessed by 602533 prior to its

di ssolution was the right to commence | egal proceedi ngs. Upon
di ssol ution, 602533 ceased to exist as a legal entity.
Accordingly, it had no status to commence | egal proceedi ngs and
t he post-dissolution claimissued against Shell in 1990 was a
nullity. Upon its revival, however, that inpedi nent was cured
and 602533 was entitled to pursue its claimagainst Shell,

subj ect to any post-dissolution rights acquired by Shell.

On the notion for summary judgnent, Shell contended, and
Corbett J. agreed, that the expiry of the I[imtation period
between the tinme of 602533's dissolution and its revival was a
post-di ssolution right that Shell had acquired and upon which
it could rely, to defeat as statute-barred, those portions of
602533's claimsounding in tort and contract.

Counsel for the appellant submts that Corbett J. erred in
comng to this conclusion. She relies heavily upon two
decisions that are in direct conflict with Corbett J.'s ruling
and which hold that the expiry of a limtation period between a
corporation's dissolution and its ultimte revival does not
create a post-dissolution right in a defendant. (See 600451
Ontario Ltd. v. Lloyd, a judgnment of the Ontario Court (Genera
D vision), released May 18, 1990 and Modern Livestock Ltd. v.
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Kansa General I|nsurance Co. (1993), 11 Alta. L.R (3d) 355
(QB.), affirnmed without reference to this issue (1994), 24
Alta. L.R (3d) 21 (C. A ).) Counsel for the respondent, on the
ot her hand, relies on several authorities that accord with
Corbett J.'s conclusion. (See Profit Sharing |Investors of
Canada Ltd. v. Coffee Vending Services (OGtawa) Ltd. (1983), 41
OR (2d) 470 (H.C. J.); Ontario Sprinkler Sales Ltd. v. Ento
Ltd., a judgnent of the Ontario Court (General Division),

rel eased February 6, 1996 [reported 28 O R (3d) 155] and Les
Entrepri ses Jacques Lebeau Inc. v. C e d Assurances Victoria du
Canada, a judgnment of the Quebec Court of Appeal, released
Septenber 3, 1996, [1996] A.Q No. 2570.)

Apart from Mddern Livestock, supra, the authorities cited
provide little analysis as to why the expiration of a
[imtation period between corporate dissolution and revival
shoul d or should not create a post-dissolution right in a
defendant. Thus, in Profit, supra, the authority which Corbett
J. found to be determ native, Eberle J., at p. 472, referred to
and comment ed upon the phrase, "subject to the rights acquired
by any person after its dissolution" found in s. 261 of the
Canada Busi ness Corporations Act, S.C. 1974-75-76, c. 33 as
fol |l ows:

The point is, however, in ny view, inportant for it is
clear to me that the section intends to preserve rights
acquired by third persons after the dissolution of the
corporation. In this case, after the dissolution of the
corporation and before it was revived, the limtation period
for the plaintiff's claimagainst the defendant expired.
That, | think, is a right acquired by a person, the
defendant, after the dissolution of the corporation. The
words | amreferring to in the subsection nake it clear to ne
that, as submtted by counsel for the defendant, the
di ssolution of the corporation does not stop the clock from
running with respect to a limtation period.

I n Modern Livestock, supra, Modern issued a clai magainst
Kansa, its liability insurer, on a policy that contained a
cl ause requiring Modern to bring its action within one year.
When Modern commenced its action, it was a di ssol ved
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corporation and as the limtation period had expired before
Modern was revived, Kansa took the position that it had
acquired a post-dissolution right and that Mddern's claim
shoul d accordingly be dism ssed as barred. Kansa based its
argunent on s. 201(4) of the Business Corporations Act, S A
1981, c. B-15, which read:

201(4) A corporation is revived on the date shown in the
certificate of revival and, subject to any reasonable terns
that the registrar may i npose and to rights acquired by any
person prior to the revival, the corporation is deened to
have continued in existence as if it had not been dissol ved.

McDonald J. rejected Kansa's argunent. At p. 369 of his
reasons, he referred to several |leading texts on the | aw of
[imtation periods, noting that the principal effect of
[imtation periods was not to extinguish the right upon which a
claimis based but to prevent enforcenent of the renmedy. Wth
that principle in mnd, MDonald J. considered s. 201(4) of the
Al berta Busi ness Corporations Act, supra, and concluded at p.
370:

In terns of s. 201(4) of the Business Corporations Act, the
i nsurer has not acquired any right or rights "prior to the
revival" by virtue of the expiry of the limtation period
whi ch had been agreed to contractually. It has acquired only
an imunity fromsuit. Therefore, once Mydern was revived,
the corporation "is deened to have continued in existence as
if it had not been dissolved,” without any qualification in
regard to the right of Mbdern to bring the present action.

Wth respect, and not w thout some hesitation, | find nmyself
unable to agree with the concl usion reached by McDonald J. in
Modern, supra, and prefer, instead, the position taken by
Eberle J. in Profit, supra.

My hesitation arises fromthe fact that in the particular
circunstances of this case, it is difficult to accept that
Shel | should be able to take advantage of the limtation period
and escape liability, when, at all material tinmes, it was fully
aware of the claimagainst it and responded accordingly in the

1998 CanLll 1775 (ON CA)



51

belief that 602533 was a viable legal entity. That being so,
the policy considerations that informthe purpose of limtation
def ences woul d seemnot to apply. A clear and conprehensive
statenment of those considerations is found in the case of
Deaville v. Boegeman (1984), 48 O R (2d) 725 at pp. 729-30, 47
C.P.C. 285 at p. 291 (C A ), where MacKinnon A.C.J.O said:

When limtation periods were under consideration by the
comon |aw Courts in the 18th and the 19th centuries, the
judges described these limtation statutes as "statutes of
repose"” or "statutes of peace": Tolson v. Kaye (1822), 3
Brod. & B. 217, 129 E.R 1267; A Court v. Cross (1825), 3
Bing. 329 at p. 332, 130 E.R 540; Hunter v. G bbons (1856),
26 L.J. Ex. 1 at p. 5; Scales v. Jacob (1826), 3 Bing. 638 at
p. 645, 130 E.R 660. The enphasis then was as it is today,
on the necessity of giving security to nenbers of society.
Citizens would not expect to be disturbed once the limtation
period had expired. Today when a l[imtation period has
expired it is considered that, generally speaking, a
def endant need no | onger be concerned about the |ocation or
preservation of evidence relevant to the particular claimor
relevant to a claimwhich has not been nmade. Further, the
defendant is, presumably, at that stage free to act and plan
his |life without concern for stale clains or clains of which
he has no know edge which have arisen out of the original
i nci dent. \Wen considering the purpose of limtation periods,
the maxi m al though used frequently in other connections,
expedit reipublicae et sit finis litiumis appropriate; it is
indeed in the public interest that there should be an end to
litigation: Smth v. Cay (1767), 3 Bro. C.C. 646, 29 E.R
743.

Li kewi se, in Yew Bon Tew v. Kenderaan Bas Mara, [1983] 1 A C
553, [1982] 3 All E.R 833, Lord Brightman expl ai ned the
purpose of limtation defences at p. 563 as foll ows:

When a period of Iimtation has expired, a potential
def endant should be able to assune that he is no | onger at
risk froma stale claim He should be able to part with his
papers if they exist and discard any proofs of w tnesses
whi ch have been taken; discharge his solicitor if he has been
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retai ned; and order his affairs on the basis that his
potential liability has gone. That is the whol e purpose of
the limtation defence.

G ven that Shell conducted itself throughout as if 602533's
claimwas a viable one, Shell cannot, despite its submssion to
the contrary, point to any actual prejudice arising fromthe
passage of the limtation period. But as the |aw presently
stands, where a claimis issued outside a statutory
prescription period, a defendant need not show actual or indeed
any prejudice to take advantage of the limtation defence.

That the passage of a statutory limtation period confers an
accrued legal right on a defendant is well established. In
Martin v. Perrie, [1986] 1 SSC R 41, 24 D.L.R (4th) 1,
reversing a judgnent of this court (1983), 42 OR (2d) 127
148 D.L.R (3d) 193, the Suprenme Court of Canada adopted Lord
Brightman's statenment in Yew Bon Tew, supra, that if a
statutory period is repeal ed or extended after a given
[imtation period has expired, it cannot have the effect of
permtting a plaintiff to sue in respect of the statute-barred
cause of action. (pp. 48-51). Both the Suprene Court of Canada
and the House of Lords characterized the |apse of a statutory
[imtation period, prior to the comencenent of an action, as
an "accrued legal right" upon which a defendant could rely to
defeat the claim At pp. 564-65 of Yew Bon Tew, supra, Lord
Brightman said this:

The only ot her comrent which their Lordshi ps woul d nmake on
the decision in the Mtchell case [Mtchell v. Harris

Engi neering Co. Ltd., [1967] 2 QB. 703 (C. A )] is that they
do not accept the generality of the proposition stated by
Lord Denning MR at p. 718 that: "The Statute of Limtations
[1623 (21 Jac. 1, c. 16)] does not confer any right on the
defendant. It only inposes atine [imt on the plaintiff.” In
the opinion of their Lordships an accrued entitlenment on the
part of a person to plead the lapse of a limtation period as
an answer to the future institution of proceedings is just as
much a "right" as any other statutory or contractual
protection against a future suit.
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(Enmphasi s added)

In the case at hand, 602533 di scovered the | eakage fromthe
under ground gasoline tanks in July 1989. To the extent that the
| eakage gave rise to a cause of action against Shell in tort or
contract, 602533 had until July 1995 to commence its action.

As | have already observed, even though 602533 issued its
claimin February 1990, that claimwas a nullity because 602533
was then a dissolved corporation. The fact of 602533's
di ssolution did not, however, prevent the limtation clock from
ticking. Thus, by April 22, 1996, the date of the sunmary
j udgnent notion before Corbett J., the six-year l[imtation
period had run its course. In the interim because the 1990
claimwas a nullity, 602533 cannot be said to have commenced
its action within the six-year period. Rather, as a matter of
law, it was as if 602533 had failed to institute a claimwthin
that tinme frane.

It follows, in ny view, that between the time of 602533's
dissolution in 1988 and its revival in 1996, Shell acquired a
post -di ssol ution legal right by virtue of the | apse of the
l[imtation period and it was entitled to rely upon that right
to defeat 602533's claim

As an alternative to the appellant's primary position,

counsel for the appellant urged the court to apply equitable
principles to avoid the manifest injustice of allowng Shell to
escape liability when Shell conducted itself throughout as if
602533's claimwas a viabl e one.

Recently, in the case of Ordon Estate v. Gail (1996), 30
OR (3d) 643, 140 D.L.R (4th) 52 (C.A), leave to appeal to
the Supreme Court of Canada granted Novenber 6, 1997, this
court applied equitable principles to save a claimissued
outside of a statutory limtation period. The court's
conclusion on that issue fornms one of the grounds of appeal in
the case on appeal to the Suprene Court of Canada.

Whet her equitable principles can be applied to save a claim
i ssued outside of a statutory limtation period remains to be
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seen. For the purposes of this appeal, | accept that they can.
That said, | am nonetheless of the view that equitable relief
is not warranted in the circunstances of this case.

According to the record, although M. Pangos suffered froma

mani ¢ depressive illness which rendered his behavi our

problematic at tinmes, there is no suggestion that the illness
left himconpletely incapacitated. Cearly, in 1989 and 1990,
despite his illness, he had the wherewthal to recognize that

602533 had a cause of action against Shell and he took steps to
retain counsel and have a cl ai mi ssued.

Mor eover, the evidence reveals that M. Pangos's sons were
actively involved in the business as early as 1989, even though
control remained with their father. Surely, under those
ci rcunst ances, 602533's counsel could have consulted with the
sons and taken the necessary steps to pursue the litigation.
Had this been done, the fact of 602533's dissolution would no
doubt have becone apparent |ong before 1996 and renedi al
measures coul d have been taken to revive the corporation well
before the expiration of the limtation period. As it is, after
the claimwas issued in 1990, the litigation sinply stalled for
four years and remai ned dormant until the sons took steps to
resurrect it. Even then, had the sons | ooked into the corporate
status of 602533 in a tinely fashion, they m ght well have been
able to revive the corporation before the expiration of the
[imtation period. Regrettably, that was not done.

In all of the circunstances, | am not persuaded that the
equities are sufficiently conpelling to justify the relief

request ed.

Accordingly, | cannot give effect to the first ground of
appeal .

Ground 2 -- Waiver and estoppel

The second ground of appeal can be dealt with in summary
f ashi on.

In ny view, the doctrines of waiver and estoppel have no
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application to this case. Wth respect to waiver, Shell could
not waive a right of which it was unaware. Accordingly, the
appel  ant cannot rely upon the doctrine of waiver.

As for estoppel, while it is true that Shell continued to

deal with 602533 until 1993, there is no suggestion that Shell,

at any tinme prior to 1996, knew or ought to have known of
602533's dissolution. It follows that estoppel is a non-issue.

Di sposition

For these reasons, | amof the view that the appeal is
Wi thout nmerit and it nust accordingly be dism ssed with costs.

Appeal dism ssed.
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[1] In or around 2009, Robert and Tracy Wagner built a house at 1097 Quail Dr.,
Kamloops, B.C. (the “House”). Robert Wagner managed the construction and Tracy

Wagner was the owner.

2] In March 2008 Mr. Wagner made an agreement with Braylin Contracting Ltd.
(“BCL”) to supply him with a New Home Warranty (“NHW?”) for the house. Under their
agreement with BCL. BCL agreed to obtain the home warranty insurance on

Mr. Wagner’s behalf as owner-builder. It was a term of the agreement that

Mr. Wagner would be fully responsible for the building the House and for any
damages, defects and deficiencies that might occur due to the construction. He
agreed to indemnify BCL and Mr. Curtis for any loss, damage, costs or expenses it
might incur as a result of obtaining the home warranty insurance on his behalf. BCL
also agreed to inspect the construction of the home to ensure it met BC Building
Code Standards.

[3] In July 2008, the plaintiff Aviva was the underwriter of warranty programs for
new residential construction in B.C. It was represented by its agent National Home
Warranty Group Inc. (“NHWG”). The plaintiffs entered into a builder agreement with
BCL incorporating the provisions of the customary home warranty insurance
program. The builder agreement included an indemnity clause requiring BCL to

indemnify the plaintiff Aviva against any cost or expense it incurred under the NHW.

[4] The defendant Curtis (identified by the surname Blair in the style of cause as
it currently reads) entered into a personal guarantee with the plaintiff to assure
Braylin Contracting Ltd.’s responsibilities as builder of the home under the NHW

program.

[5] In 2012 the Tracy Wagner sold the house to Tim Boake and Carolyn Witt, (the
“new owners”). In 2014 the new owners learned that the House was experiencing
structural defects that could require repair or remediation. They approached the
plaintiffs with a view to making a claim under the NHW that had been issued by the
plaintiff Aviva Insurance Company of Canada through its agent NHWG at the time of

construction.
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[6] In August 2015 the plaintiff Aviva commissioned an engineering report that
report confirmed to the plaintiff the extent of the deficiencies in the home
construction, most notably an underlying geo-technical support issue and structural

failure of the foundation.

[7] This action was commenced by the plaintiffs, for a declaration of indemnity for
costs they incurred, or might incur to remedy or repair structural defects in the house
under the NHW, the Homeowner Protection Act and Homeowner Protection Act

Regulations. The plaintiff also claims recovery for new owner’'s damages under their

subrogated rights to clause in the NHW.

Relief Sought

[8] This application concerns the plaintiffs request and to amend their pleadings

and to:

a. substitute Braylin Contracting Ltd. for lan Curtis Blair, dba Braylin

Contracting;
b. substitute the defendant, lan Curtis Blair with lan Blair Curtis;
c. add Robert Wagner as a defendant; and

d. in the alternative, add Braylin Contracting Ltd. and lan Blair Curtis as

defendants .

Background
[9] When Robert and Tracy Wagner built the House, Mr. Wagner assisted in the

general contractor’s role in building the House and retained various sub-trades
including the defendant EXP Services Inc. to perform geotechnical assessments on

the property and the suitability of the property to support the proposed house.

[10] Ms. Wagner sold the house to the new owners, Mr. Boake and Ms. Witt, in
2012. The new owners detected structural defects in the House and on July 4, 2014,

notified the plaintiff that there were cracks in their foundation amongst other
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problems, likely from deficiencies in the construction of the House. In August 2014
the plaintiff responded noting the policy number, claim number and reference to

“puilder: Braylin Contracting Ltd.”.

[11] The plaintiffs say notice of these defects was sent to lan Curtis on March 7,
2016 notifying him that he had had failed to fulfil his obligations under the builder
agreement with NHW and as imposed by the Home Protection Office and the
plaintiff intended to hire contractors to correct the workable defects. This letter
references Braylin Contracting Ltd., as the builder. The plaintiff alleged it had
incurred expenses for the investigation of the claim and “will incur further expense in

repairing the deficiencies and structural defects”.

[12] On June 30, 2016 this action was commenced. In the notice of civil claim
("“NOCC”) the plaintiff did not sue Braylin Contracting Ltd. or Robert Wagner.

Mr. Wagner was named as a third-party in the third party notice filed June 23, 2017
by lan Curtis Blair dba Braylin Contracting.

[13] When this litigation started, the plaintiff's solicitor did not identify Braylin
Contracting Ltd. as a party to the builder agreement with obligations to indemnify the
plaintiff for expenses. The claim was only against lan Curtis Blair dba Braylin

Contracting.

[14] The notices of civil claim in this proceeding were not served on all parties until
May 2017. On June 8, 2017 Mr. Curtis’ counsel informed plaintiffs’ counsel of the
error in the NOCC to the extent that Mr. Curtis had never done business as a sole

proprietor and that his limited company had been involved in the House construction.

[15] Mr. Curtis responded to the plaintiffs’ NOCC on June 23, 2017 and filed his
third party notice against Mr. Wagner also on June 23, 2017. In October 2017,
Mr. Wagner was also named a third party in the proceeding at the behest of EXP

Services Inc.

[16] The plaintiffs incurred expenses and paid funds to address some of the new

owners’ deficiency claims. The plaintiffs claimed a subrogated right to recover their
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costs from Mr. Curtis, a right to indemnity under the builder agreement and

indemnity under Mr. Curtis’ personal guarantee.

[17] The plaintiff proposes adding Robert Wagner as a defendant and adding or
substituting Braylin Contracting Ltd. for Braylin Contracting (the sole proprietorship).

[18] When this action was started, the plaintiffs mis-described Mr. Curtis (referring
to him as Blair) in the NOCC and did not include the proposed defendants in their
claims. Counsel was alerted to these errors by counsel for Mr. Curtis and on further
investigation learned that Braylin Contracting Ltd. was the proper defendant, but that
it had been dissolved December 22, 2014.

[19] The plaintiff’s solicitor had conducted a B.C. company search and determined
that Braylin Contracting was a registered proprietorship of a business carried on by
Mr. Curtis and thus named that entity only. Due to inadvertence, counsel did not
search the company registry to ascertain if there was a limited company by the
name Braylin Contracting Ltd. at the time. It does not appear she was alive to the

distinction between the proprietorship and limited company with similar names.

[20] The plaintiffs’ solicitor in her affidavit said “the plaintiffs were not aware that
Mr. Wagner was involved in the construction of the house” before receiving a copy of

the Curtis third-party notice.

The Claims

[21] The plaintiffs’ claims against Braylin Contracting Ltd., Mr. Curtis, and
Mr. Wagner arise from the NHW and the assignment of new owner’s rights to

damages under the subrogation clause in the warranty.

[22] The plaintiff has two claims against Braylin Contracting Ltd.; one claim alleges
breaches of duty of care in the construction of the House and failure to ensure the
property was constructed in a good and workmanlike manner, free of defects. This
claim is based on the plaintiff's subrogation rights under the Insurance Act, R.S.B.C.
2012, c. 1, s. 36.
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Subrogation

36 (1) The insurer, on making a payment or assuming liability under a
contract, is subrogated to all rights of recovery of the insured against any
person, and may bring an action in the name of the insured to enforce those
rights.

(2) If the net amount recovered after deducting the costs of recovery is not
sufficient to provide a complete indemnity for the loss or damage suffered,
that amount must be divided between the insurer and the insured in the
proportions in which the loss or damage has been borne by them
respectively.

[23] The second claim is based on the terms of the NHW requiring BCL to
indemnify the plaintiff Aviva for any costs or expenses incurred by reason of a
builder’s breach of any obligation to a purchaser of the House. This claim is also

addressed in the Insurance Act:

Permitted warranty terms

9 A warranty provider may include any of the following provisions in home
warranty insurance:

(a) if the warranty provider makes a payment or assumes liability for any
payment or repair under home warranty insurance,

(i) the warranty provider is subrogated to all rights of recovery of an
owner against any person or persons who may have caused or
contributed to the requirement for the payment or repair under home
warranty insurance,

(ii) the warranty provider may bring an action at its own expense, in
the name of the owner or of the warranty provider, to enforce such
rights, and

(iiif) the owner must fully support and assist the warranty provider in
the pursuit of those rights if the warranty provider pursues such
subrogated rights;

[24] The warranty provides that all NHW benefits automatically transfer to new
owners of insured property and the plaintiff is subrogated to all rights of recovery of
new owners against any persons who may have caused or contributed to the

deficiency in the House construction.

[25] The plaintiff seeks an order amending the NOCC to substitute BCL for the
proprietorship, Braylin Contracting. The plaintiff contends any claims for deficiencies
and any loss, damage and expense suffered by the owners in relation to the
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deficiencies were a result of breaches of Braylin Contracting Ltd.’s duty to the
owners and the plaintiff's are entitled to pursue a subrogated claim for those

damages.

[26] The plaintiff's second claim against BCL is for indemnity under its builder
agreement with the plaintiff Aviva and collateral to the NHW. In addition to the NHW
and the builder's agreement, Mr. Curtis personally guaranteed the obligations of
BCL to the plaintiff Aviva. The plaintiffs contend that both Mr. Wagner and BCL are
liable for the expenses or payments it incurred under the NHW including the cost of
investigations, negotiations, litigation or settlement of the new owners’ claims for

coverage under the under the NHW.

[27] The plaintiffs also seek to add Mr. Wagner as a defendant based on a claim
he failed to use reasonable care and skill in design and construction of the house.
They contend his negligence, breach of contract and breach of duty caused or
contributed to structural damage that has resulted in the plaintiffs expending money

to investigate the alleged deficiencies and make the necessary repairs.

Analysis

[28] The first issue to be resolved is whether the plaintiff's application is a proper
application for substitution rather than the correction of a misnomer. This is
significant because if either application is to substitute a defendant, then any
accrued limitation periods must be addressed. If the application is to correct a

misnomer, no question concerning the limitation period arises.

Misnomer

[29] The plaintiff contends that the names used on the NOCC were misnomers
that could be readily corrected by substituting the proper names of Braylin
Contracting Ltd. for lan Curtis Blair dba Braylin Contracting and lan Blair Curtis for
lan Curtis Blair. The plaintiff relies on principles discussed in Jackson v. Bubela
(1972), 28 D.L.R. (3d) 500 (B.C.C.A.), in which the Court of Appeal said:
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Although "misnomer” usually has reference to a wrong naming by mistake,
whereas the wrong naming here was deliberate, | think the tests above set
out with respect to misnomer generically have full application in this case. |
can see no compelling reason why an inadvertent misnaming of a clearly
identified person should be any less subject to the test relative to misnomer
than an inadvertent one. This is particularly so when the conduct of that
person has caused or contributed to the situation. | therefore conclude that
the application was one of amendment to correct a misnomer and not for the
addition or substitution of a new or different party.

[30] This case is similar to Jackson which dealt with the naming of an unidentified
motorist as John Doe “at a time when the identity of that person was not known to
the plaintiff”. In Jackson, the court, referring to Davies v. Elsby Bros. Ltd., [1960] 3
All E.R. 672 (C.A.) described the test differently; it said if the person receiving the
document cannot tell whether it refers to the recipient or not, and has to make
inquiries on that point, the case is beyond the realm of misnomer. The court in
Davies at 676 said “one of the factors which operate on the mind of the recipient of a
document, and which operates in this case, is whether there is or is not another

entity to whom the description on the writ might refer”.

[31] A different perspective on the application was articulated in Sperling v.
“Queen of Nanaimo” (The), 2014 BCSC 326 at para. 23, the court cited Broom v.
Royal Centre, 2005 BCSC 1630, describing the difference between misnomer, and

how the court should exercise discretion:

[8] In Oldridge the important distinction between misnomer and an application
to substitute a correct defendant is discussed at p.340. It is noted that the
distinction is often vital because a limitation period may have accrued in
favour of a defendant sought to be added, which would not apply in the case
of misnomer, where a defendant has been mis-described. An amendment to
the style of cause to correct a misnomer of one of the parties will be allowed
after the expiration of the limitation period. The correction of the misnomer
does not prejudice the other party because he was an identifiable party in the
pleadings at the time that the action was commenced. The amendment
simply corrects the misnomer by setting out his actual name.

[37] It seems to me, on the basis of Jackson, that in the case of an advertent
misnaming of a party as John Doe, an amendment substituting the correct
name should be almost automatic, provided, of course, that John Doe is
sufficiently described in the pleading as an identifiable person or corporation,
although not by name; for example, the driver of a motor vehicle involved in a
particular accident, or a corporation responsible for the cleaning and
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maintaining of particular premises at the time that a person was injured
allegedly as a result of the condition of those premises; provided also that the
other party is not substantially prejudiced or injured, a situation which
generally speaking is difficult to envisage. This Court has always considered
misnomer to be an irregularity only, not a nullity, and has always allowed
amendments which could be made without injustice to the other side. See for
example B.C. Furniture Company v. Tugwell (1900), 7 B.C. Law Reports 361
(C.A)).

[32] Although the plaintiff in this case was deliberate in naming Mr. Curtis “dba
Braylin Contracting” it is significant that BCL had been struck off the Company
registry and could not be sued at the time. When Mr. Curtis received the NOCC
which described him as “dba Braylin Contracting” he quickly denied ever doing
business under the named proprietorship that had been formed in 2004 which

named him as proprietor.

[33] When Mr. Curtis filed his response to the civil claim denying that he had ever
carried on business as Braylin Contracting a sole proprietorship, he identified Braylin
Contracting Ltd. as his company incorporated in B.C. but dissolved in 2009. He said
that neither himself nor BCL built the House.

[34] Plaintiff's counsel contends they inadvertently failed to conduct a historical
company search for BCL before they inadvertently named lan Blair Curtis as “lan
Curtis Blair” dba Braylin Contracting. She did not explain why she drafted the NOCC
referring to “Braylin” without searching BCL, performing a historical company search
or reviewing the builder's agreement and the correspondence. Any of these steps

would have disclosed the error.

[35] The plaintiff concedes that the lawyer cannot explain how they became aware
of the sole proprietorship which was deliberately named as a defendant (based on a
registry search) in the proceedings but ignored BCL described in the NHW. This
inadvertence must have happened because counsel did not read or understand the

documents.

[36] Although the lawyer said the failure to name BCL as a defendant was

“‘inadvertent”, it appears to me the choice to a name the proprietorship and not the
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limited company may have been deliberate in the face of the search results
describing Mr. Curtis’s role with the sole proprietorship that induced them to
conclude the contract was with the proprietorship and not the limited company. This
error could have been avoided by paying attention to the documents setting out the

contractual relationship and correspondence between the parties.

[37] I conclude that at all relevant times plaintiff’'s counsel should have been aware
that the proper defendant regarding claims under the NHW was a limited company
because the indemnity agreement clearly described the parties as Aviva, NHWG
and BCL. All of the correspondence between the plaintiff, the new owners and lan

Curtis reflect that the builder's agreement was between BCL and the plaintiff.

[38] Although, consistent with the principle in Davies, there was another entity to
whom the description on the NOCC might refer and | accept that Mr. Curtis knew at
the time, that BCL was the intended defendant. The test is whether a reasonable
person would look at the pleadings and say “of course that is me, but they got my
name wrong”: see Strata Plan LMS 1564 v. Odyssey Tower Properties Ltd., 2010
BCSC 1134 at paras. 37-38; MOBE Ltd. v. Loudon, 2017 BCSC 2668 at paras. 23-
24 per Choi J.; Sperling v. “Queen of Nanaimo” (The), 2014 BCSC 326.

[39] In this case, the party receiving the NOCC immediately said he never did
business as Braylin Contracting as a proprietorship; he carried on business in the
corporate name, BCL. This response suggests it was obvious to Mr. Curtis that the

pleadings were naming himself and/or BCL.

[40] The facts in this case are similar to a John Doe pleading in a car accident
claim when the driver of one vehicle is unknown to the plaintiff. Here, BCL did not
exist, having been struck from the Company registry. Although a company search
might have revealed the prior existence of the limited company, | am satisfied that
Mr. Curtis knew that the proprietorship named in the NOCC was in fact meant to be
BCL and that he had allowed BCL to be struck.
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[41] Thus, | am satisfied this application is more appropriately considered as a
misnomer change and not a case of substituting a party; the proper and correct
approach is to correct the misnomer and | grant the order to name BCL on that

basis.

[42] The nextissue is the application to change the name of the NOCC to reflect
the actual name lan Blair Curtis because the original description was simply a

misnomer or misdescription.

[43] In the notice of application, the plaintiff asks for an order to substitute the
defendant lan Curtis Blair with lan Blair Curtis. Again, in my view, this is not a case
of substitution because the plaintiffs are not seeking to substitute a different person
as a party; they simply want to correct the name of the person that was misstated.
Mr. Curtis concedes that the correction of his name to lan Blair Curtis instead of lan
Curtis Blair is a proper misnomer application and does not oppose the granting of
the order amending the style of cause from “the defendant, lan Curtis Blair to the

defendant, lan Blair Curtis”. | will make that order.

Adding/Substituting a Party
Adding Braylin Contracting Ltd. as a Defendant

[44] | have addressed the application to correct the misnomers of BCL and
Mr. Curtis in the original NOCC. If it were necessary, | would also have ordered BCL

to be added as a defendant in the proceedings for the following reasons.

[45] The plaintiff applied to add Braylin Contracting Ltd. as defendant if it was not
substituted for Braylin Contracting, the sole proprietorship. Mr. Curtis opposed the
granting of this order for substitution under Rule 6-2(7) in part because he argues
the limitation period has expired.

[46] Similarly, the plaintiffs wanted to add Mr. Curtis as a defendant as guarantor

of BCL’s obligations under the builder agreement.

[47] The Rule concerning this relief is Rule 6-2(7):
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Adding, removing or substituting parties by order

(7) At any stage of a proceeding, the court, on application by any person,
may, subject to subrules (9) and (10),

(a) order that a person cease to be party if that person is not, or has ceased
to be, a proper or necessary party,

(b) order that a person be added or substituted as a party if
(i) that person ought to have been joined as a party, or

(i) that person's participation in the proceeding is necessary to ensure
that all matters in the proceeding may be effectually adjudicated on,
and

(c) order that a person be added as a party if there may exist, between the
person and any party to the proceeding, a question or issue relating to or
connected with

(i) any relief claimed in the proceeding, or
(i) the subject matter of the proceeding

that, in the opinion of the court, it would be just and convenient to determine
as between the person and that party.

[48] The test governing addition and substitution of parties under Rule 6-2(7)(b)(i)
and (ii) is whether a person ought to have been joined as a party or whose
participation in the proceedings is necessary to ensure that all matters in the
proceeding are effectually adjudicated. Use of the term “ought” in Rule 6-2(7)(b)(i)
encompasses all those cases in which joining the person is a necessity and may
even be broader, as noted by Madam Justice Smith in Lawrence Construction Ltd. v.
Fong (2001), 18 C.P.C. (5th) 377 (B.C.S.C.), to include situations in which joining
the person may be more than mere convenience but less than a necessity”: see
Kitimat (District) v. Alcan Inc., 2006 BCCA 562 at para. 29 [Kitimat].

[49] A party’s participation will be “necessary” within the meaning of Rule 6-
2(7)(b)(ii) where it has a direct interest in the precise outcome of the particular action
between the certain parties: Kitimat at para. 31, citing Canadian Labour Congress v.
Bhindi (1985), 61 B.C.L.R. 85 at 94. If neither of those conditions are satisfied then
there is no discretion to make an order under that subsection: see Alexis v. Duncan,
2015 BCCA 135 at para. 15 [Alexis].
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[50] Under Rule 6-2(7)(c) an order adding a party may be made if there is an issue
related or connected with the relief claimed or subject matter in the original
proceeding and, in the court’s opinion, it would be just and convenient to do so. An
order made under Rule 6-2(7)(c) is within the discretion of the court because it would

be just and convenient in the case: see Alexis at para. 17.

[51] An applicant to add a party must show there is a question or issue between it
and the proposed defendant that relates to the relief, remedy or subject of the action.
The low threshold is measured on the basis of a possibility that the cause of action is
not a frivolous proceeding. There is no weighing of the evidence at this stage; the
only question is whether the pleadings or evidence demonstrates an issue between
the parties: The Owners, Strata Plan No. VIS3578 v. John A. Neilson Architects Inc.,
2010 BCCA 329 [Neilson] at para. 45.

[52] Consideration of the “just and convenient” basis for adding a party must be
exercised judicially in accord with the evidence and the authorities. The court should
consider the extent of any delay, the reasons and explanation for delay, prejudice
arising from the delay and the degree of connection between the existing action and

the new parties.

[53] Inregard to an application to add a defendant, expiry of limitation periods are
relevant but not determinative. There is a three-step process in the analysis of
limitation defences engaged in applications to add parties articulated by the Court of
Appeal in Anonson v. North Vancouver (City), 2017 BCCA 205 at paras. 13-14

[Anonson], citing Neilson:

13  Itis settled law that the addition of a party to an action pursuant to R. 6-
2(7) of the SCCR on the basis that it is "just and convenient" to do so
generally will engage s. 4(1) of the Limitation Act and eliminate a party's
accrued limitation defence: Lui v. West Granville Manor Ltd. (1987), 11
B.C.L.R. (2d) 273 (B.C. C.A.) at 295; Letvad v. Finley, 2000 BCCA 630 (B.C.
C.A.) at para. 17; and Kerpan v. Higginbotham, 2003 BCSC 1220 (B.C. S.C.)
at paras. 58 — 64.

14  The approach to determining whether a party having an accrued
limitation defence should be added to an action was summarized in Strata
Plan No. VIS3578 v. Canan Investment Group Ltd., 2010 BCCA 329 (B.C. C.A.)
[Neilson] as follows:
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[47] The existence of a limitation defence is a relevant, but not
determinative, factor in deciding whether to permit joinder, since the
effect of s. 4(1)(d) of the Limitation Act is to extinguish such a defence
if the proposed defendant is added. In Brito (Guardian ad litem of) v.
Wooley (1997), 15 C.P.C. (4th) 255, [1997] B.C.J. No. 2487, Joyce J.
set out a three step approach to considering a possible limitation
defence, which was adopted by this court in Strata Plan LMS 1725 v.
Star Masonry Ltd., 2007 BCCA 611, 73 B.C.L.R. (4th) 154 at para. 12.
| summarize it as follows:

1. If it is clear there is no accrued limitation defence, the only
question is whether it will be more convenient to have one or
two actions since the plaintiff will be able to commence a new
action against the proposed defendant if it is unsuccessful in
the joinder application.

2. If it is clear there is an accrued limitation defence, the
question is whether it will nevertheless be just and convenient
to add the party, notwithstanding it will lose that defence. The
answer to that question will emerge from consideration of the
factors set out in Letvad.

3. If the parties disagree as to whether there is an accrued
limitation defence, and a court cannot determine this issue on
the joinder application, the court should proceed by assuming
that there is a limitation defence, and consider whether it is
just and convenient to add the party, even though the result
will be the elimination of that defence. If that question is
answered affirmatively, an order for joinder should be made,
and it becomes unnecessary to deal with the limitation issue
since it will be extinguished by s. 4(1)(d) of the Limitation Act.

[48] There is also a fourth option, an alternative to the third step, set
out by Lambert J.A. in Lui v. West Granville Manor Ltd., [1987] W.W.R.
49, 11 B.C.L.R. (2d) 273 at 303 (C.A.) [Lui No. 2]. He suggested that
when the limitation issue could not be determined on the joinder
application, and the applicant had not established that considerations
of justice and convenience justified extinction of the limitation defence
under s. 4(1) of the Limitation Act, judicial discretion could be
exercised to permit joinder on terms that the limitation defence would
be preserved and determined at trial. That approach was considered
and adopted in Strata Plan No. VR 2000 v. Shaw, [1998] B.C.J. 1086
(S.C.) [Shaw] and Stone Venepal (Celgar) Pulp Inc. v. IMO Industries
(Canada) Inc., 2008 BCCA 317, 83 B.C.L.R. (4th) 138.

[54] In this case, there are direct issues and questions between the plaintiff and
BCL that relate to the subject matter of the proceeding. The test involves a low
threshold and can be established on the basis of the NOCC or affidavit evidence

from the parties. In this regard, | am satisfied that there is a direct claim available to
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the plaintiff against BCL under indemnity clause in the NHW and the plaintiff's

subrogated claim. Thus, | find the first requirement set out in Neilson is met.

[55] The second question is whether the addition of BCL as a defendant would be
just and convenient in deciding the issues between all of the parties in the
proceeding. This analysis takes into account the extent of any delay, the reasons for
any delay, explanations put forward to account for delay and the degree of prejudice
caused by the delay: see Letvad v. Fenwick, 2000 BCCA 630 at para. 29.

[56] Itis clear from the pleadings and the evidence that the plaintiff has a
contractual claim against BCL under the NHW and has the subrogated right to bring
any claims that might have been made by the owners or the new owners. It is

neither plain or obvious that claims against BCL cannot succeed.

[57] On the question of delay, the plaintiffs argued that they had always intended
to include BCL as a defendant but named Mr. Curtis as a defendant doing business
as Braylin Contracting inadvertently. She did not explain why she named Mr. Curtis
dba as Braylin Contracting alone without referring to him in his personal capacity as
guarantor under his personal guarantee. Counsel said they named the operating
business, Braylin Contracting based on her search performed the day before the
NOCC was filed.

[58] Braylin Contracting Ltd. was dissolved in December 2014 and was not

revitalized by the plaintiff until August 9, 2017.

[59] The plaintiff’'s claim against Braylin Contracting Ltd. under the NHW and its
indemnity claim is on a different footing. The NHW required Braylin Contracting Ltd.
to maintain certain conditions during the term of the agreement; a failure to maintain
the company was a default by Mr. Curtis and Braylin Contracting Ltd. under

paras. 8(g) or (h) because the company was dissolved in 2014.

[60] Braylin Contracting Ltd. also promised to indemnify and save the plaintiff
harmless from any expense it incurred under the agreement to remedy defects in the

House. In the case of structural defects, the indemnification is payable if the BCL
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was in breach of any obligation to a purchaser of the House and the plaintiff had
made demand for payment. On April 6, 2018 the plaintiff demanded reimbursement

of expenses it had paid in the amount of $23,840.31.

[61] The delay in bringing this application is compounded in my view by BCL’s
breach of several covenants in the insurance contract. It is a default under the
agreement if BCL ceases to carry on business and if it materially changes its
financial condition. Both of these requirements would have been important to the
plaintiff because of the ongoing burden of the NHW that could bind the plaintiff for up

to 20 years and might result in a call on BCL’s indemnity agreement.

[62] It should be noted that the parties were permitted to give notice to one
another at the address set out in the insuring agreement which in the case of Braylin
Contracting Ltd. was 230-1210 Summit Dr., Kamloops, BC. That was the address to
which the plaintiff sent notice to Braylin Contracting Ltd. in March 2016; according to
Mr. Curtis, this notice was never received. Mr. Curtis included a corporate registry
search showing an address for Braylin Contracting Ltd. at 243 Seymour St.,
Kamloops, BC. When the notice was sent to Braylin Contracting Ltd., it was already
dissolved and likely, did not receive the notice because of the company was

dissolved and no longer carrying on business.

[63] | am satisfied Mr. Curtis and Braylin Contracting Ltd. bear some responsibility
for the delays and confusion related to the plaintiff’s failure to name Braylin
Contracting Ltd. in the original and NOCC. Contrary to its obligations under the
contract, the company was dissolved and did not maintain an address where it was

intended to receive notices.

[64] As noted, there was also an apparent failure on the plaintiff’'s lawyer to read
and understand the insurance contract but this failure was not the only reason the
plaintiff did not act in a more timely way. It is significant that lan Curtis and Braylin
Contracting Ltd. (although the latter is not a third-party) filed a June 23, 2017 third

party notice seeking contribution and indemnity from Robert Wagner on the basis of
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his agreement to indemnify and save harmless Braylin Contracting Ltd. from any

claims relating to the construction and his responsibility under the NHW.

[65] Itis clear from Mr. Curtis’ third party notice that, at all times he believed
Braylin Contracting Ltd. was the party responsible under the NHW with a right to
claim contribution and indemnity against Mr. Wagner for any claims made against

him or Braylin Contracting Ltd. for work performed on the House.

[66] Although the NOCC was issued in June 2016 it was not served until 2017 and
the error in describing Braylin Contracting in contrast to BCL was not pointed out
until counsel was informed on June 8, 2017 of the discrepancy. BCL had been
struck from the company registry since 2009 and the plaintiffs took steps to restore

the company; restoration happened on August 9, 2017.

[67] A demand to BCL and Mr. Curtis to pay amounts owing under the NHW was
made August 6, 2018.

[68] Under Rule 6-2(7)(2) a person may be added or substituted as a party if the
person “ought to have been joined as a party” or that “person’s participation in the
proceeding is necessary to ensure that all matters in the proceeding may be

effectually adjudicated on,...”

[69] In the circumstances, | am satisfied the plaintiff intended to join BCL, as the
party that obtained the NHW on Mr. Wagner’s behalf. The principal thrust of the
plaintiff's claims are against BCL under the NHW and under the personal guarantee
given by Mr. Curtis in February 2009. The evidence and the pleadings underscore

the importance of BCL to these proceedings.

[70] Further, Braylin Contracting, the proprietorship, has commenced third-party
proceedings against Robert Wagner that focus on the relationship and role BCL had
in assisting in the construction of the House. | anticipate that BCL will also advance
a third-party claim against Mr. Wagner. Overall, | am satisfied there are questions

and issues relating to the relationship between BCL and Mr. Wagner and the subject
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matter of this proceeding, being the NHW and the owners claims against BCL, NHW
and Mr. Wagner.

[71] In this case, Mr. Curtis’ application response focused on the expiry of the
limitation period in any claim against BCL and the prejudice BCL will suffer if added
as a defendant. He contends that BCL was not given timely notice that would have
enabled it to contend it was not given notice of any deficiencies and failing the

communication of such notice actual prejudice occurred.

[72] It also contends the “cause of action crystallized on July 4, 2014 when the
homeowners notified them of deficiencies with the home and the application to add
BCL as a defendant was not begun until July 16, 2018. BCL contends that there is a
presumption of prejudice due to the expiry of the limitation period and the
“substantial dilatoriness... smacks of voluntary delay... | think the factor can weigh
large in the scale of justice”: see Bank of Montréal v. Ricketts, [1990] B.C.J. No. 487
(B.C.C.A)

[73] The Limitation Act, S.B.C. 2012, c. 13 [Limitation Act], addresses transitional

cases:
Basic limitation period

6 (1) Subject to this Act, a court proceeding in respect of a claim must not
be commenced more than 2 years after the day on which the claim is
discovered.

(2) The 2 year limitation period established under subsection (1) of this
section does not apply to a court proceeding referred to in section 7.

General discovery rules

8 Except for those special situations referred to in sections 9 to 11, a claim
is discovered by a person on the first day on which the person knew or
reasonably ought to have known all of the following:

(a) that injury, loss or damage had occurred;

(b) that the injury, loss or damage was caused by or contributed to by
an act or omission;

(c) that the act or omission was that of the person against whom the
claim is or may be made;
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(d) that, having regard to the nature of the injury, loss or damage, a
court proceeding would be an appropriate means to seek to remedy
the injury, loss or damage.

Transition
30 (1) In this section:
"effective date" means the day on which this section comes into force;

"former Act" means the Limitation Act, R.S.B.C. 1996, c. 266, as that Act read
immediately before the effective date;

"former limitation period" means, with respect to a pre-existing claim, a
limitation period that applied to the pre-existing claim before the effective
date;

"pre-existing claim" means a claim

(a) that is based on an act or omission that took place before the
effective date, and

(b) with respect to which no court proceeding has been commenced
before the effective date.

(2) A court proceeding must not be commenced with respect to a pre-existing
claim if

(a) a former limitation period applied to that claim before the effective
date, and

(b) that former limitation period expired before the effective date.

(3) Subject to subsection (2), if a pre-existing claim was discovered before
the effective date, the former Act applies to the pre-existing claim as if the
right to bring an action occurred at the time of the discovery of the pre-
existing claim.

(4) Subject to subsection (2), if a pre-existing claim was not discovered
before the effective date,

(a) in the case of a pre-existing claim referred to in section 3 of this
Act, that section applies to the pre-existing claim,

(b) subject to paragraph (a) of this subsection, in the case of a pre-
existing claim referred to in section 8 (1) (a) or (b) of the former Act,
Part 2 of this Act and section 8 of the former Act apply to the pre-
existing claim, or

(c) in the case of any other pre-existing claim,

(i) subject to subparagraph (ii) of this paragraph, this Act
applies to the pre-existing claim, and
(i) Part 3 of this Act applies to the pre-existing claim as if the

act or omission on which the pre-existing claim is based
occurred on the later of

(A) the effective date, and
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(B) the day the act or omission takes place under
section 21 (2) of this Act.

[74] There is an issue concerning the commencement of the running of the
limitation in this case. BCL contends the limitation began to run from July 4, 2014,
the date the owners notified the plaintiff of its concerns regarding structural damage
to their house. The plaintiff responded to the owners concerns of, among other
things, cracks in the foundation on the right side of the basement exterior. They said
that the first crack was a red flag for possible structural failure. On August 12, 2015
the plaintiffs received an engineering report confirming that the foundation had

undergone a structural failure.

[75] Section 8 of the Limitation Act stipulates that discovery of a claim occurs on

the first day on which a person knew or reasonably ought to have known that loss or
damage had occurred and was caused or contributed to by the acts or omissions of
the person against whom the claim is or may be made, and that a court proceedings

would be appropriate means to seek a remedy.

[76] Itis apparent from the plaintiff’s letter in 2014 and the engineering report from
2015, that there was sufficient information in the possession of the owners in 2014
that damage had occurred to their House and that court proceeding would be

appropriate to seek remedy for any loss.

[77] The owners wrote to Braylin Contracting as early as July 4, 2014 and that
letter was also sent to the plaintiff. Presumably, although not set out in the affidavits,
the owners were writing to the party they believed constructed the house and
provided the original owner with a copy of the NHW issued to BCL. Thus, as early as
August 2014 the owners had sufficient information triggering the discovery
requirements in s. 8 for them to begin legal proceedings against the builder

(Mr. Wagner and his sub trades). There is no way to determine whether the owners
were aware of BCL in August 2014. Their letter referred to “Braylin Contracting” but
the plaintiff responded to noting the policy number, claim number and reference to

“builder: Braylin Contracting Ltd.” Thus, | can infer the new owners were writing to

2019 BCSC 830 (CanLll)



77

Boake v. Blair Page 22

the party named in the NHW and were informed that BCL was the actual builder
described on the NHW.

[78] Itis important to note that the plaintiff's potential claims against BCL are in the
contract arising from the warranty, indemnity under Mr. Curtis’ personal guarantee
against BCL in tort. The tort claims arise from the subrogated claim the owners were
entitled to make. Any tort claims alone may be subject to a shorter limitation period

of two years from discovery by the new owners.

[79] | am satisfied that the limitation of the owner’s claims may have run from

sometime in July 2014 and would likely have expired by the end of July 2016.

[80] Adding parties after a limitation period has expired (plus one year allowed for
service under the Rules), leads to a presumption of prejudice to the intended
defendant: Mclintosh v. Nilsson Bros. Inc., 2005 BCCA 297 at paras. 7-8 [McIntosh].

[81] For the purposes of considering the impact of a limitation on an application to
substitute a party, the time to be considered is one year after the expiry of the
limitation date. Thus, by July 2017 the plaintiff's claim under the subrogated tort
claim of the owners would have expired resulting in presumed prejudice to Braylin

Contracting Ltd.

[82] Braylin Contracting Ltd. was dissolved in December 2014 and was not
revitalized until August 9, 2017.

[83] Section 346 of the British Columbia Business Corporations Act, S.B.C. 2002,
c. 57 [B.C. BCA] provides:

Dissolved companies deemed to continue for litigation purposes
346 (1) Despite the dissolution of a company under this Act,

(a) a legal proceeding commenced by or against the company before
its dissolution may be continued as if the company had not been
dissolved, and

(b) a legal proceeding may be brought against the company within 2
years after its dissolution as if the company had not been dissolved.
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[84] Therefore in this case, the plaintiff would not have been able to commence
action against Braylin Contracting Ltd. because more than two years elapsed after
dissolution and knowledge of the identity issue had not come to the plaintiff's
attention. After that time, the plaintiff was required to restore the company before
bringing its application to add Braylin Contracting Ltd. under the restoration and

reinstatement provisions contained in Division 11 of the B.C. BCA.

[85] In my view, limitation periods that expire after a company is dissolved
continue to run during any period of dissolution. Thus, a restored company is
protected by the Limitation Act notwithstanding that restoration occurs after the
limitation has expired. See 602533 Ontario Inc. v. Shell Canada Ltd. (1998), 37 O.R.
(3d) 504 (considering different legislation).

[86] However, the limitation issue is less significant in the current circumstances
because the claim against BCL is made under the NHW and its indemnity clause.
The plaintiff's claims for indemnity may be subject to different limitation periods. The
NHW required BCL to maintain certain conditions during the term of the agreement;
a failure to maintain the company was likely a default by Mr. Curtis and BCL under

the paras 8(g) or (h) because the company was dissolved in 2014.

[87] The NHW also required BCL to indemnify it on demand after the plaintiff had
expended to correct deficiencies in the construction. Those monies would not

become due until after the remedial work was done and a demand made.

[88] I conclude the limitation actions for recovery of amounts due under the
indemnity expired two years after any payments were made by the plaintiff or
became payable. Presumably the debt became due sometime after March 7, 2016
when the plaintiff put Mr. Curtis and BCL on notice that it would have no alternative
but to hire a contractor to correct defects and more likely around April 2018 when it
demanded indemnification. In this case the limitation period likely remains open until
sometime in 2020; it has not expired for the contract claims. There may be a rolling
limitation triggered by each payment made by the plaintiff and recovery demanded
from BCL.

2019 BCSC 830 (CanLll)



79

Boake v. Blair Page 24

[89] I recognize that the limitation period under the new owner’s tort claim may
have expired but this distinction has not been argued. | accept there may be some

prejudice to BCL that must be considered if it is to be added.

[90] This conundrum was contemplated and an approach adopted in Neilson at

para. 47.

...If the parties disagree as to whether there is an accrued limitation defence,
and a court cannot determine this issue on the joinder application, the court
should proceed by assuming that there is a limitation defence, and consider
whether it is just and convenient to add the party, even though the result will
be the elimination of that defence. If that question is answered affirmatively,
an order for joinder should be made, and it becomes unnecessary to deal
with the limitation issue since it will be extinguished by s. 4(1)(d) of the
Limitation Act.

[Emphasis Added.]

[91] In MclIntosh, the Court said there must be close scrutiny of, and balancing of

the interests of an existing party and persons sought to be added:

[10] 1 would like to add one further point. The question of what is "just and
convenient to determine as between the person and that party" within the
concluding words of Rule 15(5)(a)(iii) requires a close focus on balancing the
interests of the existing parties and the person sought to be added. It is
important not to be diverted from the conduct of the parties to the conduct of
their lawyers, except to the extent that the conduct of the lawyers may be at
the heart of real prejudice to the other side. In this case, the plaintiffs were
neither the cause of the failure to add Bavaria in the first instance nor the
cause of any of the delays. They should not be prejudiced because of
conduct on the part of their lawyer unless that conduct was the cause of
irremediable prejudice to the other side. As | have said, that is not so here.

[92] These comments are apposite to this case. Here it is clear that the failure to
add BCL from the outset was due at least in part to BCL’s failure to remain in good
standing with the company registry and to keep the plaintiffs apprised of its address

for delivery of information.

[93] When the NOCC was issued June 30, 2016, the limitation faced by the
owners and the plaintiffs under the tort claim (and the plaintiff's subrogated interest
in the plaintiff’'s claim) may have expired in March 2016 (or at the latest March 2017).

This application was brought July 16, 2018, which is well after either limitation date
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and plus one year. Thus prejudice to Braylin Contracting Ltd. can be presumed: see

Mclntosh at paras. 7-8.

[94] | am satisfied Mr. Curtis and Braylin Contracting Ltd. bear some responsibility
for the delays in confusion related to the plaintiff's failure to name Braylin
Contracting Ltd. in the original NOCC. Contrary to its obligations under the contract,
the company was dissolved and did not maintain an address where it was intended

to receive notices.

[95] Overall, there was a failure on the plaintiff's lawyer to read and understand
the insurance contract, but this failure was not the only reason the plaintiff did not act
in a more timely way. It is significant that lan Curtis and Braylin Contracting Ltd.
(although the latter is not a third-party) filed a June 23, 2017 third party notice
seeking contribution and indemnity from Robert Wagner on the basis of his
agreement to indemnify and save harmless Braylin Contracting Ltd. from any claims

relating to the construction and his responsibility under the NHW.

[96] Itis clear from Mr. Curtis’ third party notice that, at all times he believed
Braylin Contracting Ltd. was the party responsible under the NHW with a right to
claim contribution and indemnity against Mr. Wagner for any claims made against

him or Braylin Contracting Ltd. for work performed on the House.

[97] If there is a dispute or uncertainty about the running of the limitation period,
the court is required to assume the limitation period had expired. Assuming that
March 7, 2014, (notice from the new owners) marked the beginning of a limitation
period and if the plaintiff was entitled to one additional year to serve the NOCC,
when Braylin Contracting Ltd. was restored on August 2017, there was presumed
prejudice resulting from the delay. Early in the litigation, Mr. Curtis’ response
identified Braylin Contracting Ltd. as the party involved in the NHW. Any failure to
notify Braylin Contracting Ltd. concerning the potential claims was caused by Braylin
Contracting Ltd. in its failure to maintain the address in the NHW and in becoming a

dissolved corporation in 2014.
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[98] However, | conclude that the limitation period for indemnity under the NHW
has not expired and the addition of Braylin Contracting Ltd. relates to issues closely

connected with the claims and subject matter of the proceeding.

[99] [find Braylin Contracting Ltd. is a party whose participation in the proceedings
is necessary to ensure that all matters in the proceedings can be effectually
adjudicated on at this time. Pleadings are assumed true and must disclose a cause
of action, with amendments liberally allowed: Meade v. Armstrong (City), 2011
BCSC 1591 at para. 16. The issues raised in Mr. Curtis’ third party pleadings against
Robert Wagner and his reply highlight the allegations that Braylin Contracting Ltd.
was responsible for defects or damages or deficiencies associated with the House

and breached its contract with Robert Wagner and was liable in of negligence.

[100] In balancing the interests of the existing parties and the fact the plaintiff is not
out of time to commence an action against BCL. | have found that Mr. Curtis was
always aware that the claim being made was against BCL and that it suffered no

prejudice owing to the possibility of losing a partial limitations defence.

[101] [find that the delay in seeking this order has been explained and to the extent
it was counsel’s error the delay does not detract from the justice and convenience of

the remedy sought.

[102] Overall, | have concluded it will be just and convenient to add BCL
notwithstanding the impact on limitations defence: see e.g., Isman v. New
Westminster (City), 2012 BCSC 774 at para. 15. This is a discretionary decision that
must be exercised judicially in accordance with the evidence and the guidelines in
other authorities. Although one limitation may have expired, the major focus of the
plaintiff's claim under the NHW and breaches of their agreement are most likely

within the limitation period.

Adding Robert Wagner as a Defendant

[103] The plaintiff seeks an order adding Mr. Wagner as a defendant. In June 2017
EXP Services Inc. and Mr. Curtis filed third party notices against Robert Wagner
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claiming contribution and indemnity pursuant to a contractual agreement between

Braylin Contracting Ltd. and Robert Wagner.

[104] The plaintiff said it did not know of the involvement of Mr. Wagner in the
construction of the House until receiving a copy of the third party notice filed June
23, 2017 from counsel for Mr. Curtis. Thus, it contends the limitation period should
run from the discovery of this information and prejudice to Mr. Wagner cannot be

presumed.

[105] Mr. Wagner argues that there is no evidence in the material to support
allegations that he did anything or perform any duties in the construction of the
House. In order to show he is a necessary party to the litigation, there must be
sufficient facts in the pleadings demonstrating he had a role in the construction;
evidence is not necessary. He contends his role stopped at helping out by hiring

different contractors to perform work and obtaining the NHW through Braylin

Contracting Ltd. He contends the plaintiff’'s delay in contacting BCL or Mr. Curtis and

informing themselves earlier is an unexplained delay and should not be excused by

adding him as a defendant at this stage.

[106] Mr. Wagner referred the court to Byrd v. Cariboo (Regional District), 2016
BCCA 69 at para. 23:

[23] With reference to this Court’s judgments in Teal Cedar Products
(1977) Ltd. v. Dale Intermediaries Ltd. (1996), 1996 CanLlIlI 3033 (BC CA), 19
B.C.L.R. (3d) 282, and Letvad v. Fenwick, 2000 BCCA 630 (CanLlIl), 82
B.C.L.R. (3d) 296, the chambers judge summarized the principles that apply
to an application to add a party after the expiration of the limitation period as
follows (para. 25):

1. The same principles apply regardless of whether the
plaintiff seeks to add a new party or add a new cause of action
against an existing party.

2. Where the plaintiff has not exercised due diligence in
bringing on its application, it is not an automatic bar to the
relief sought. All of the relevant circumstances must be
considered.

3. The Court must exercise its discretion judicially, in
accordance with the evidence adduced and the guidelines
established in the authorities.
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4, The guidelines to be applied require a consideration of
certain factors: (a) “the extent of the delay”; (b) “the reasons
for the delay”; (c) “any explanation put forward to account for
the delay”; (d) “the degree of prejudice caused by delay”; and
(e) “the extent of the connection, if any, between the existing
claims and the proposed new cause of action.”

5. What is just and convenient is an overriding question.

6. There is a presumption of prejudice to the proposed
defendant if the limitation period has expired.

[107] Mr. Wagner contends that he was involved to the extent only of hiring
geotechnical expert advice, the contractor for construction and the sub-trades. He
relied on Braylin Contracting Ltd. to obtain a NHW and to inspect the construction of
his House to ensure it meant B.C. building code standards. He said he played no
part in satisfying requirements for soil bearing capacity or compaction of engineered
fill. Mr. Wagner contends the plaintiff was a dilatory in not investigating the
circumstances of the construction; the plaintiff should have discovered his
involvement in building the House in October 2014. He argued that the limitation
period expired in August 2016 and now, more than three years from that date the
plaintiff seeks to add him as a defendant. He argues that prejudice to him is

presumed.

[108] Mr. Wagner did not detail any prejudice he has suffered as a result of the
delay in bringing this application. He said he may be forced to declare bankruptcy if
he is required to defend the action. Overall he argues there must be some evidence
to connect him to building the House and, failing any evidence being adduced, it

would not be just or convenient that he be added as a defendant.

[109] Also, Mr. Wagner argues that the plaintiff has not explained the inordinate
delay in making this application or in failing to name him as a defendant in the initial
NOCC.

[110] Further, he argues that prejudice is to be presumed because adding him as a
defendant to the proceeding would deprive him of limitations defence. He also

contends that, under s. 6-2(7)(b) he is not a person that “ought to have been joined
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as a party” or a person whose “participation in the proceeding is necessary to ensure
that all matters in the proceedings may be effectually adjudicated on”. Thus he
argues it would be inappropriate to add him because there is no reason that he

ought to have been joined.

[111] Mr. Wagner was never owner of the property and, although he hired sub-

trades, did not do any of the physical work himself.

[112] Further, he argues that the underlying issues are geotechnical soil problems
and BCL together with the defendant EXP Services Inc. are the only parties
necessary to effectively adjudicate the case. He relies on comments from the Court

of Appeal in Kitimat at para. 36.

[113] If a delay falls within a three year period in which the plaintiff was entitled to
bring and serve an action, no explanation of the delay is necessary. The court also
accepts that “inadvertence on the part of a lawyer” is an acceptable explanation as
an honest error in judgment: see Ferguson v. Dippenaar, 2017 BCSC 1290 at

para. 41.

[114] In this case, the plaintiff argues it did not have any knowledge of
Mr. Wagner’s involvement in the construction process until this information was

revealed in the third party notice filed by Mr. Blair on June 23, 2017.

[115] Mr. Curtis claims contribution and indemnity from Mr. Wagner stemming from
a contractual agreement between BCL and himself and in the alternative pursuant to
the Negligence Act where he claims contribution to the extent of liability apportioned
to Mr. Wagner. Mr. Curtis contends it was an express or implied term of the
agreement that Mr. Wagner would be fully responsible for the building of the
property and would be responsible for all damages, defects deficiencies and claims

related to the construction.

[116] Importantly, the only question is whether the evidence demonstrates an issue
between the parties and the court will not weigh the evidence: Neilson at para. 45.
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[45] Subrule 15(5)(a)(iii) thus establishes two requirements that an
applicant must prove to succeed in joining a new defendant. First, it must
show that there is a question or issue between the plaintiff and the proposed
defendant that relates to the relief, remedy, or subject matter of the
proceeding. The threshold is low. It has been expressed as establishing
simply that there is a real issue between them that is not frivolous, or that the
plaintiff has a possible cause of action against the proposed party. This
requirement may be met solely on the basis of proposed amendments to the
statement of claim, or the parties may provide affidavit evidence addressing
it. If evidence is provided, the court is not to weigh it and assess whether the
plaintiff could prove the allegations. It is limited to examining the evidence
only to the extent necessary to determine if the required issue between the
parties exists: Strata Plan LMS 1816 v. Acastina Investments Ltd., 2004
BCCA 578, 33 B.C.L.R. (4th) 69; MacMillan Bloedel Ltd. v. Binstead et al.
(1981), 58 B.C.L.R. 173 (C.A.).

[117] The plaintiff’'s evidence is that it had no knowledge of Mr. Wagner before June
2017. Assuming that to be the case, it is reasonable to conclude that the limitation
period concerning claims against Mr. Wagner would have begun to run at that time
and not before. Mr. Wagner says the plaintiff was dilatory in exploring the claims

earlier and that due diligence would have revealed his involvement as early as 2014.

[118] There is nothing in the evidence or the pleadings suggesting any earlier that
Mr. Wagner’s role and potential liability in the construction of the House, might have

formed the basis or cause of action against him.

[119] The evidence and pleadings in this case prior to June 2017 did not reflect any
involvement of Mr. Wagner. | accept that before the plaintiff received a copy of

Mr. Curtis’ third party notice, nothing in the circumstances could reasonably have
alerted them to his role. On the face of the pleadings up to that time, this action
concerned claims against Braylin Contracting, a proprietorship, and other sub-trades
and the City of Kamloops without any apparent reference to allegations in Mr. Blair's
third party notice that Mr. Wagner was responsible for filling the House and that he

would indemnify BCL for loss damage or expense associated with the building.

[120] The proposed amended NOCC includes a wide range of allegations against
Mr. Wagner including failure to take care in selecting design professionals, project

manager, and a general contractor and sub-trades.

2019 BCSC 830 (CanLll)



86

Boake v. Blair Page 31

[121] The evidence does not support a conclusion that the plaintiff was dilatory in
failing to identify Mr. Wagner as a potential cause or contributor to the structural
damage to the new owner’s house. On the face of the evidence, there was no
reason to anticipate that Mr. Wagner had any role in the house construction or that

he was in any way involved in the structural work.

[122] Thus, | conclude the limitation period did not run until after June 2017 and the
plaintiff's application in this matter is not outside of the limitation period plus one

year. Accordingly, prejudice on this application cannot be presumed.

[123] As noted, Mr. Wagner does not give any evidence concerning actual
prejudice he has suffered in the time between March 2014 and the making of this

application.

[124] | also accept that, if Mr. Wagner’s identity had been known to the plaintiff, he

was a person who ought to be joined as a party to the proceeding from the outset.

[125] His participation in the proceeding will be necessary to ensure that all matters
will be effectually adjudicated on. He is already a third-party and issues between he

and the defendants will be canvassed in the trial.

[126] This is not a case where Mr. Wagner was overlooked as a defendant or was
not named as a defendant due to inadvertence. The sole basis not including him in
the original NOCC and the delay in this application since the loss came to the

attention of the plaintiff, was the absence of information identifying him as a person

who may have had a role in the construction.

[127] The evidentiary requirement on this application can be satisfied solely on the
basis of the proposed NOCC amendment, attached as a Schedule to the plaintiffs’
notice of application. | am satisfied that a question or issue between the plaintiff and
the proposed defendant relating to the subject matter of the proceeding has been
demonstrated on the proposed pleading. While this is a low threshold, it must not be
a frivolous claim and on the basis of the pleadings alone | conclude it is possible the

plaintiff may succeed in an action against Mr. Wagner: see Neilson at para 45.
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[128] In the circumstances, there is a substantial connection between the proposed
claim against Mr. Wagner and the other issues extent in this action. It appears there
will be a factual dispute between BCL and Mr. Wagner concerning their respective
roles in the construction. The court at para. 29 in Kitimat suggests that the use of the
word “ought” in Rule 6-2(7)(b)(i) can be more expensive than simple necessity and
may include joining a person that “may be more than mere convenience but less

than a necessity.”

[129] Overall, | find it is just and convenient, to add Mr. Wagner as a defendant to
the action. | accept his concerns regarding his financial ability to withstand the costs
of participating in the litigation but, those concerns do not rise to a level that should

prevent his addition to the action.

[130] Ifind that because of the late discovery of Mr. Wagner’s role in constructing
the house in June 2017 that the limitation period for claims against him would not
have expired. Taking into account that there is no presumed prejudice in adding
Mr. Wagner and no other actual prejudice in the delay in involving him in the
proceeding, it is just and convenient that the plaintiff be entitled to add him as a

defendant.
[131] The applicant may amend its pleadings in accordance with Rule 6-2(8).
[132] In conclusion, the orders are granted as explained above.

[133] Cost of the application will be to the plaintiffs unless any defendant or

proposed defendant makes further submission on this point within 30 days.

“‘Armstrong J.”
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8. COURT ORDER—RETROSPECTIVE RESTORATION [§15.71]

Section 360(6) provides that the court may give directions and make
provisions it considers appropriate for placing the company and every
other person in the same position, as nearly as may be, as if the
company had not been dissolved. Unless the court otherwise orders,
the order shall be without prejudice to the rights of parties acqu1red
before the date on which the company is restored (s. 360(7)).

E'"'l

EFFECT GF RESTORATION OR REINSTATEMENT [§15.72]

i. CONTINUJUED EXISTENCE [§15.73]

Under prior legislation, problems could arise if the order did not
provide that the company’s existence was deemed to have continued as
if the company had never been dissolved; see Natural Nectar Products
Canada Ltd. v. Theodor, 1990 CanLIl 834 (BC CA). This problem
appears to have been solved by s. 364(4), which expressly provides that

a restored company is deemed to have continued in existence as if it
had not been dissolved.

Upon completion of a restoration or reinstatement, the company 1s
deemed to have continued in existence (s. 364(4)) or the registration
of the extraprovincial company (s. 365(3)) is deemed not to have been
cancelled, and proceedings may be taken as if the company had not

been dissolved or the registration of the extraprovincial company had
not been cancelled.

Sections 364(1) and 365(1) provide respectlvely as to companies and
extraprovincial companies that:

]

* when the registrar alters the corporate register to reflect the
restoration or reinstatement, as the case may be; and

* whether or not the requirements precedent and incidental to the
restoration or reinstatement have been complied with,

a notation in the corporate register that a company has been restored
or the registration of an extraprovincial company has been reinstated,
respectively, is conclusive evidence for the purposes of the BCA and
for all other purposes that the company or the registration of the
extraprovincial company has been duly restored or reinstated, as the
case may be, as of the date shown and the time, if any, showing in the
corporate register.

[5-54 AUG 2023
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Ontario Judgments

Ontario Superior Court of Justice
Sheppard J.
Heard: June 29, 2001.
Judgment: July 13, 2001.
Court File No. G23065/98

[2001] O.J. No. 2932 | [2001] O.T.C.544 | 13C.L.R.(3d)174 | 106 A.C.W.S. (3d) 979

Between Cornerstone Estates Ltd., plaintiffs, and Polaris Restorations Inc., Scotia Mortgage Corporation, Ladislau
and lldiko Fazakas and Credit Concepts Ltd., defendants

(6 paras.)
Case Summary

Mechanics' liens — Practice — Persons who can sue and be sued — Corporations — Dissolution or
surrender or forfeiture of charter — Effect of restoration (after dissolution) of corporate status — Re court
proceedings.

Application by the defendant Polaris Restorations to dismiss the construction lien action of Cornerstone Estates.
Cornerstone's articles of incorporation were cancelled in September 1994 because it failed to observe regulatory
requirements. Articles of revival were not issued until October 14, 1998. Cornerstone registered its claim for lien on
August 17, 1998. It perfected the claim on October 9, 1998.

HELD: Application allowed.

The lien action was dismissed. The claim for lien was discharged. Cornerstone could pursue its claim as an action

in contract. This action would be governed by the Rules of Civil Procedure. The lien action was invalid because it
was commenced when Cornerstone was a legal non-entity.

Statutes, Regulations and Rules Cited:

Construction Lien Act.
Ontario Rules of Civil Procedure.

Counsel

Rene Zanin, for the plaintiff. Marco Drudi, for the defendant, Polaris Restorations Inc.

SHEPPARD J.

1 Given that the articles of incorporation of the plaintiff corporation had been cancelled as of September, 1994 for
failure to observe regulatory requirements and articles of revival were not issued until October 14, 1998, what effect
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has this on the plaintiff's claims for lien registered on August 17, 1998 and perfected on October 9, 19987 The law
applicable here was definitively laid down by the Ontario Court of Appeal in 602533 Ontario Inc. v. Shell Canada
Limited (1998) 37 O.R. (3d) 504. At the time when the plaintiff registered its claims for lien and when it perfected
them, it was a dissolved corporation. In effect, a legal non-entity. Although it had the potential to recover rights and
obligations subject to the corporation being revived, such potential was subject to the rights of others acquired
through the expiration of a limitation period while the corporation was in legal limbo. This is what occurred in this
case. The statutory period laid down in the Construction Lien Act for registering and perfecting a claim for lien
expired before the corporation was revived. As such, the action as a proceeding under the Construction Lien Act
must be dismissed but the action as an ordinary action in contract may continue as against Polaris Restorations Inc.
For greater certainty, it necessarily follows that the action against Credit Concepts Ltd. must also be dismissed
since the plaintiff's claim here was to claim priority over the interest of Credit Concepts Ltd. as a mortgagee. Since
no one appeared for Credit Concepts Ltd. on the motion, the dismissal shall be without costs.

2 The question whether an action commenced under the Construction Lien Act can be allowed to continue as an
ordinary action when a limitation period in the Act has not been duly observed was again fully discussed by the
Ontario Court of Appeal in Teepee Excavation and Grading Ltd. et al v. Niran Construction Ltd. et al (2000) 49 O.R.
(3d) 612. At page 618, Carthy J. said on behalf of the court: "The court has available the discretion to dismiss or to
permit the action to proceed without the lien claim, as the circumstances dictate." The question still apparently
unanswered is this: what procedure governs such action - that laid down in the Construction Lien Act with all the
limitations on discovery and other interlocutory proceedings and limited rights of appeal, or do the Rules of Civil
Procedure apply?

3 Austin J. raised the question in Eurocor Ltd. v. Vernich (1992) 9 O.R. (3d) 631 without deciding it because it had
not been addressed. The question was addressed on this motion. Counsel agreed that the question to their
knowledge had not been decided by a court. In my view, | see no point whatsoever in requiring the action to
continue to be subject to the procedural limitations provided in the Construction Lien Act simply because it was an
action commenced under that Act. Furthermore, in the case where the action claiming a lien interest has been
dismissed, for whatever reason, the court is precluded from granting a lien judgment against the interest of the
owner and is precluded as well from settling any priority as between the lien claimant as plaintiff and a mortgagee. It
seems to me to be clear and obvious that if the action is ordered to continue as a personal action, that is, an action
in contract, the Rules of Civil Procedure should thereafter apply. This may well mean the court, by order, allowing
the plaintiff to amend its statement of claim and the defendant to amend its statement of defence. It may well
require the court to further order a timetable for the production of documents and the holding of discoveries. Lastly,
it may require, as here, the court disposing of those parts of the plaintiff's claim that seek relief against a defendant
where there is no privity of contract with the plaintiff, such as a mortgagee.

4 For these reasons, an order will go dismissing the plaintiff's action as a proceeding under the Construction Lien
Act, discharging the plaintiff's claim for lien as described in the Notice of Motion, and directing the Accountant of the
Superior Court of Justice to return to the defendant, Polaris Restorations Inc., any and all security filed to the credit
of the action. Further, the court orders the action as commenced shall henceforth be governed by the Rules of Civil
Procedure.

5 Leave is granted to either party to bring whatever motions are necessary to regularize the pleadings in
accordance with the Rules.

6 Costs of the motion to the defendant to be fixed by the trial judge or assessed in the cause.

SHEPPARD J.

End of Document
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Editor's Note: Erratum released on February 15, 2013. Original judgment has been
corrected with text of erratum appended.

IN THE SUPREME COURT OF BRITISH COLUMBIA

Citation: DeBoer v. Fletcher,
2013 BCSC 143

Date: 20130131
Docket: 14334
Registry: Salmon Arm

Between:

Douwe DeBoer and Inland Packers Ltd.
Plaintiffs

And

Dr. Raymond Fletcher, the Canadian Food Inspection Agency
and Her Majesty the Queen in Right of Canada as Represented by
The Attorney General of Canada
Defendants

Before: The Honourable Mr. Justice Meiklem
in Chambers

Corrected Judgment: The text of the judgment was corrected
at para. 14 on February 15, 2013

Reasons for Judgment

Counsel for the Plaintiffs: N.A. Wahoski
Counsel for the Defendants: M.E. Tessier

Place and Date of Hearing: Kamloops, B.C.
November 29, 2012

Place and Date of Judgment: Salmon Arm, B.C.
January 31, 2013
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[1] This was the defendants’ application that certain of the plaintiffs’ claims to be
struck as disclosing no reasonable claim under Rule 9-5(1)(a) of the Supreme Court
Civil Rules and others be dismissed under Rule 9-6 on the basis that there is no

genuine issue for trial.

[2] The notice of civil claim in this matter was filed June 8, 2012 and sets out
claims described as negligence and negligent misstatement, defamation,
misfeasance in public office, malicious prosecution, as well as intentional

interference with economic relations and abuse of process.

[3] In the course of the hearing, it was agreed that the defamation claim was that
of the individual plaintiff, Mr. DeBoer, and that claim was barred under the Limitation
Act, S.B.C. 2012, c. 13 because the alleged defamatory statements were made on
January 14, 2009.

[4] In respect of the corporate plaintiffs claim for negligence and misfeasance in
public office and intentional interference with economic relations, the defendants’
application to strike is based on the fact that the corporate plaintiff was dissolved on
June 20, 2011, under s. 422 of the Business Corporations Act, S.B.C. 2002, c. 57.
Pursuant to s. 344 of that Act, the company ceased to exist for any purpose.
Although s. 346, s-s. 1 of the Business Corporations Act provides that litigation may
be continued where it was commenced before the dissolution, such is not the case
here, and Inland Packers Ltd. (“Inland Packers”) has no legal status or capacity to
bring or retain an action as plaintiff. The only real question in this regard is whether
the action should be struck as was done in the case of Zynik Capital Corp. v. Faris,
2004 BCSC 1032, or stayed indefinitely as in the case of Willow Green
Developments Ltd. v. Lucas Anderson Construction (1993) Co., [1998] B.C.J. No.
1595.

[5] In the circumstances of this case, | think an indefinite stay until such time as
the appropriate application for restoration is made is the more appropriate

disposition. There is no underlying fundamental problem in this case, such as

2013 BCSC 143 (CanLll)



94

DeBoer v. Fletcher Page 3

existed in Zynik where the original company had ceased to be the owner of the

cause of action.

[6] The notice of civil claim frames the claims for negligence and misfeasance in
public office as being the claims of both the individual plaintiff and the corporate
plaintiff. The defendants maintain that the claim of Mr. DeBoer must be struck as

disclosing no reasonable cause of action and being bound to fail.

[7] Inland Packers owns a facility for the slaughter and preparation of hogs for
resale as commercial meat products and operated on a license granted August 29,
2006 by the Canadian Food Inspection Agency (the “CFIA”). The plaintiff, Mr.
DeBoer, is a shareholder, officer and director of Inland Packers. Dr. Raymond
Fletcher is a veterinarian who conducted inspections at the Inland Packers’ plant as
agent for the CFIA who administered regulations pursuant to the Meat Inspection
Act, R.S.C. 1985, c. 25.

[8] The notice of civil claim sets out that CFIA suspended Inland Packers’ license
to operate on February 4, 2009 and that the decision to suspend the license came
as a result of Dr. Fletcher's bias, inaccurate reporting, and as a result of the
unreasonably large number of Corrective Action Reports (‘CARs”) generated and
submitted by Dr. Fletcher. The plaintiffs claim that Dr. Fletcher developed a personal
dislike for Mr. DeBoerand his conduct was a result of him wanting to intentionally

harm the plaintiffs.

9] The notice of civil claim alleges that CFIA owed a duty of care to both
plaintiffs and failed to meet the appropriate standard of care in the following specific

ways:

a) Failing to take any and or reasonable steps to ensure the CARs submitted by
Dr. Fletcher were an accurate and fair representation of the operations

conducted at Inland Packers;

2013 BCSC 143 (CanLll)
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b)

)

[10]

Failing to take any or reasonable steps to investigate Dr. Fletcher's conduct at
Inland Packers and to ensure that Dr. Fletcher’s reports were fair, unbiased

and reasonable in the circumstances;

Failing to respond to the plaintiffs complaints regarding Dr. Fletcher's conduct
at the plant, and failing to take any and/or reasonable steps to ensure that Dr.
Fletcher was carrying out inspections at Inland Packers in a fair, reasonable

and unbiased manner and in keeping with the CFIA protocol,

Failing to take and any and/or all reasonable steps to consider the extent to
which the personality conflicts at Inland Packers influenced Dr. Fletcher’'s

reporting;

Failing to provide the plaintiff with complete and accurate information and a

reasonable opportunity to respond to the CARs submitted by Dr. Fletcher;

Failing to conduct independent safety inspections at Inland Packers before

revoking the license;
Failing to re-assign Dr. Fletcher;

Failing to provide the information necessary to allow the plaintiffs to respond
to the CARs submitted by Dr. Fletcher;

Suspending the license without reasonable grounds and suspending the

license when to do so was unnecessary in the circumstances;

Failing to review and consider reports submitted by the plaintiffs in a timely

and reasonable manner.

Mr. DeBoer’s claim for damages is not limited to economic loss, but includes

a claim that Dr. Fletcher and the CFIA engaged in malicious and unlawful conduct

directed at the plaintiff, Mr. DeBoer, with the intention of inflicting mental suffering on

him, knowing that the closure of Inland Packers would cause Mr. DeBoer anxiety

and psychological distress.
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[11] Both parties cite the case of Robak Industries Ltd. v. Gardner, 2007 BCCA
61, as a useful review of the principles to be applied on the question of when a
shareholder might maintain a separate cause of action in respect of a tort committed
against a corporation without offending the rule in Foss v. Harbottle (1843), 2 Hare
461, 67 E.R. 189 (Ch.). Essentially the governing principle is that in respect of torts
committed against a company, a shareholder will not have a cause of action unless
the shareholder has both an independent relationship with the wrongdoer and an

independent loss from that of the company to whom the wrong has been done.

[12] Insofar as independent loss is concerned, clearly Mr. DeBoer’s economic loss
is not independent from that of the company, but his alleged damages for intentional
psychological harm would qualify as an independent loss. However, the notice of
civil claim is devoid of any factual allegations which could suggest a relationship with
the wrongdoer independent of the relationship between the defendants and Inland

Packers.

[13] Mr. Wahoski argued that it might be open to the trial judge to find a joint
venture between the personal plaintiff and the corporate plaintiff if such were
claimed in an amended pleading. Candidly, | consider that to be rather imaginative
speculation because there is no suggestion of a factual basis to that notion. The
notice of civil claim states in paragraph 3 that Mr. DeBoer is the operating mind of

Inland Packers.

[14] The plaintiffs also argued that the court should be loathe to strike a novel
claim on a motion to strike, and it should be left to be pursued at trial. In my view, the
current pleadings do not set out a novel claim, but rather one on which the law is

clear.

[15] In my view, itis plain and obvious that Mr. DeBoer's individual claim in
respect of the alleged torts of negligence, negligent misstatement, misfeasance in
public office and intentional interference with economic relations disclose no

reasonable cause of action and are bound to fail.

2013 BCSC 143 (CanLll)



97

DeBoer v. Fletcher Page 6

[16] In respect of the claims for malicious prosecution and abuse of process, these
clearly are potential claims available to the individual plaintiff, Mr. DeBoer. They
relate to criminal charges that allegedly emanated from Dr. Fletcher making wrongful
accusations against the plaintiff, Mr. DeBoer, which ultimately lead to criminal
charges against both plaintiffs. The notice of civil claim does not set out the nature of
those charges, but from the reasons for judgment of Mr. Justice Powers of this court
in dealing with a Crown appeal of a stay of proceedings based on unreasonable
delay, it appears the charges related to the alleged hindering of Dr. Fletcher while he
was engaged and carrying out his duties on the packing plant premises and
obstructing him and forcing him to leave the premises. The defendants’ application
in that respect is to have this claim dismissed under Rule 9-6 on the ground that
there is no genuine issue for trial because the proceedings have not yet finally been
determined in the plaintiffs’ favour. | agree that this is an essential ingredient of that
cause of action. The accused obtained a stay of proceedings in the Provincial Court,
but Powers J. allowed a Crown appeal and the matter has not been concluded.
There is no genuine issue for trial at this time and the claim for malicious prosecution

and the ancillary claim for abuse of process is therefore struck.

[17] The cumulative effect of my findings is that there is no surviving cause of
action by Mr. DeBoer and the notice of civil claim is, therefore, amended by deleting
his name as plaintiff and changing the reference to plaintiffs throughout to the
singular “plaintiff’. The claims of Inland Packers are stayed until such time as the

company may be restored to the Register of Companies.
[18] The defendants are entitled to costs on the scale of ordinary difficulty.
“.C. Meiklem J.”

MEIKLEM J.
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Dr. Raymond Fletcher, the Canadian Food Inspection Agency
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[1]

[2]

This is a corrigendum to my reasons for judgment dated January 31, 2012.
At para. 14, the reference to the “defendants” should read: the “plaintiffs”.

“.C. Meiklem J.”

MEIKLEM J.

2013 BCSC 143 (CanLll)
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INTRODUCTION

[1] This application is to have three liens registered by “Framing Aces” against
three parcels of land belonging to the applicant/defendant extinguished on the basis
that the liens are fatally defective in that they do not comply with the Builders Lien

Act, S.B.C. 1997, c. 45.

[2] The primary basis of the application is that the lien claimant is not a legal

entity, as is acknowledged by the respondent.

FACTS

[3] The defendant/applicant is a developer of a residential construction project in
Maple Ridge, British Columbia (“the Project”). The general contractor for the Project
is Omni Pacific Construction Corp (“OPCC”), an employee of which, Ken McRae, is

the construction manager for the Project.

[4] During July 2007 the plaintiff/respondent, Gilles Lefebvre, became involved
with the Project to provide framing work as a subcontractor. At that time he was
doing business as “Gestion Visionnaire” and invoices were issued in that name.

“Gestion Visionnaire” was not an incorporated entity at that time.

[5] At a later date, the plaintiff was contracted to perform further framing work on

three houses on the three lots upon which liens are claimed (the “Framing Projects”).
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[6] Separate purchases orders were issued for each of the Framing Projects in
the name of “Gestion Visionnaire”. The work on the Framing Projects began

October 2007.

[7] On or about November 2007, Lefebvre told McRae of OPCC that he was
operating under a new corporate entity, “Framing Aces Inc.”, rather than “Gestion
Visionnaire”. OPCC opened a new vendor account in the name of “Framing Aces

Inc”, not then a legal entity, sometime around November 29, 2007.

[8] On January 21, 2008, Lefebvre caused three builders liens to be filed in the

name of “Framing Aces” against the three lots, as follows:

1. $8,827.50 against Lot 11 District Lot 404 Group 1 New Westminster
District Plan BCP29907;

2. $17,536 against Lot 40 District Lot 404 Group 1 New Westminster
District Plan BCP29907; and

3. $17,536 against Lot 39 District Lot 404 Group 1 New Westminster
District Plan BCP29907.

(Collectively referred to as the “Lien Claims”)

9] This action was commenced against the defendant developer by “Framing

Aces Inc” on March 5, 2008.

[10] On April 8, 2008 Master Tokarek ordered that the registered liens be
extinguished pursuant to s.24 of the Act. These registered liens were cancelled
upon $48,289.45 being paid into court as security for the liens and for costs. The

order further stated:
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5. The cancellation of the Lien Claims as against the Properties
pursuant to the Act shall not deprive the Plaintiff of the benefits of the
provisions of the Act applicable to the claims of the lien, the security
being in substitution for the claims of lien against the Properties.

6. Nothing in this Order shall affect the right of the Defendant or
any person to assert that the Lien Claims against the Properties are
improper or defective, or that the filing of the Lien Claims has been
improper or defective, or otherwise affects or prejudices any other right
of the Defendant or any other person under the Act.

7. Leave is granted to the Defendant to re-apply to vary the form

and the amount of security ordered hereunder, upon notice to the
Plaintiff.

[11] Framing Aces Inc. was not an incorporated entity until it was registered in

Quebec on May 2, 2008.

[12] Lucia Costea, the sole director, president and majority shareholder of the

plaintiff acknowledges in her affidavit that the liens were filed incorrectly.

[13] “Gestion Visionnaire” and “Framing Aces Inc.” were both paid by OPCC and

these cheques were cashed.

POSITIONS OF PARTIES

Applicant’s Position

[14] The Act states:

15 (1) Except as provided in section 18, a claim of lien is made by filing
in the land title office a claim of lien in the prescribed form.

22 Alien in respect of which a claim of lien is not filed in the manner and
within the time provided in this Act is extinguished.
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[15]

25 (1) An owner, contractor, subcontractor, lien claimant or agent of
any of them may at any time apply to the court, registrar or gold
commissioner and the court, registrar or gold commissioner may
cancel a claim of lien if satisfied that

(a) a lien is extinguished under section 22 or 33,

The applicant relies upon Nita Lake Lodge Corp. v. Conpact Systems,

(2004) Ltd., 2006 BCSC 885 for the proposition that the requirements of statutory

form of the lien claim must be met strictly:

[16]

[9] It is settled law that the Builders Lien Act must be interpreted strictly
because it creates a preference in favour of one creditor over another: see
Kettle Valley Contractors Ltd. v. Cariboo Paving Ltd. (1986), 1 B.C.L.R. (2d)
236, 26 D.L.R. (4th) 422. The lien is a creature of statute, and the court has
no discretion to depart from the statutory requirements: see Bellamy (c.o.b.
K.E.B. Enterprises) v. Babicz (1996), 31 C.L.R. (2d) 49, [1996] B.C.J. No.
2166 (S.C.).

[14] ... Certainty in relation to rights and obligations arising in the construction
industry is a worthy objective. That certainty is best provided by requiring
strict adherence to a clearly stated legislative scheme that was not intended
to create or negative a contractual right but to create security in relation to the
performance of a contract.

Relying upon the foregoing provisions of the Act and Nita Lake, the applicant

submits that the liens are fatally defective on the following grounds:

(@)  The lien claimant was not a legal entity at the time of the filing of the
liens;

(b)  There was no contract with the lien claimant “Framing Aces”;

(c) The lien’s incorrectly names the applicant’s land owner as the
contracting party as opposed to the general contractor; and
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(d)  The amount claimed on the liens is stated and allocated incorrectly
between the Applicant’s lands.

[17] If the Lien Claims are extinguished for their defects, the applicant requests
that the amount of security currently held in Court for the Respondent’s liens be
released or, in the alternative, reduced. The applicant relies upon Paramount
Drilling and Blasting Ltd. v. North Pacific Roadbuilders Ltd., 2004 BCSC 622

affirmed in 2005 BCCA 378. In Paramount, it was held:

[17] [find as a result that when a lien claim is cancelled pursuant to
s. 24, that is all that happens. The registered claim is cancelled, but the
lien itself is not extinguished, and the claim remains an action in rem
against the property. The posted security replaces the land as security
for that claim, but the claim remains a claim against the land.

[emphasis added]

[18] In the alternative, the applicant requests that the action commenced in the
name of “Framing Aces” should be struck as failing to disclose a reasonable cause

of action.

Respondent’s Position

[19] Though the respondent admits the defects in the liens, it submits they are not
fatal and that Nita Lake stands alone in its strict interpretation of the statutory

scheme under the Act.

[20] The respondent further submits that Nita Lake can be distinguished on its
facts. In Nita Lake it was clear who the contracting parties were and so too was the

resulting error on the Lien Claim. In this case, it is submitted, it is not clear who the
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respondent was contracting with (the applicant or OPCC), and so the remedy of
extinguishing a claim should not be granted for misnaming that ambiguous
contracting party. This ambiguity, it is argued, results from a failure to create a
written contract. The respondent further submits that the purchase orders, and
cheques that were cashed by the respondent identifying OPCC cannot be seen as

establishing the parties to the contract ex-post facto.

[21] The respondent also argues that, regardless of who the contracting party
was, it was a “person to whom the lien claimant supplied material, and who is or will
become indebted to the lien claimant” (proscribed form) as materials was supplied to

the owner on the owner’s property.

[22] On the issue of security, the respondent submits that there is no statutory
remedy regarding the elimination or reduction of security, and that the only relief

provided by the Act for a defective lien is under s.25.

[23] The respondent attempts to limit the scope of the comments in Paramount
and argues that even if the Lien Claims are extinguished, that is irrelevant to the

question of security.

ISSUES
1. Are the liens fatally defective?
2. If the liens are fatally defective, should the security be eliminated and
returned?
3. Alternatively, should the action be struck for not disclosing any

reasonable cause of action?
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ANALYSIS

[24] Regardless of the other defects argued by the applicant, the respondent has
admitted that the Lien Claims name a non-existent claimant in law. The corporate
entity did not exist at the time of the work or the filing of the Lien Claims. As such

neither the applicant nor OPCC could be indebted to them.

[25] In similar circumstances, in B.E.H. Construction (1984) Corp. v. Matzhold,

[1989] B.C.J. No. 273. Allan Co. Ct. J. held:

| think it is settled law that the lien is invalid; it alleges that Danica Ltd.
is the claimant but in fact Danica Ltd. was non-existent. The
identification of the claimant is a matter of substance and in this case, |
have no alternative but to hold that the non-compliance with the
Builders Lien Act, R.S.B.C. 1979, c. 40, disentitles Micelotta to the lien
he seeks.

[26] “Framing Aces” did not exist as a legal entity as required by s. 2 of the Act
and, as such, it cannot sustain the Lien Claims. | am bound and persuaded by this
court’s decisions in Nita Lake and B.E.H. Construction that the statutory form must

strictly be complied with.

[27] Based upon the s. 24 of the Act and Paramount, | find that the invalidity of
the Lien Claims necessarily results in the unsustainability of the security paid as a
result of those claims. Cash security for the Lien Claims is merely another form of
security for the same rights against the land: Paramount. The form of the security
as either a registered lien or its replacement with cash security does not effect the

underlying rights of respondent. However, the underlying validity of those rights
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does affect the registered lien and the security. If a registered lien can be
extinguished under s.25 of the Act, It would be inconsistent with a plain reading of
the Act that security paid into Court on the basis of an invalid registered lien, would

be shielded from a judicial review of the very registered lien it resulted from.

[28] The Order of Master Tokarek specifies that he granted leave to apply to apply
to review the suitability of the security, and that his order does not prejudice any
claims as to the invalidity of the registered liens. It may well be that the applicant
could advance this claim even in the absence of such an order. In regards to setting
the appropriate security, in Qwest Van Homes Inc. v. Fran-Car Aluminum Inc.,

2008 BCCA 366, the Court explained that:

22.  In my mind, there are two inquiries on an application to
substitute security for a builders lien: one, are the claims advanced by
the parties sustainable; two, what is the appropriate quantum of the
security.

[29] The Court went on to explain that it must be plain and obvious that a claim is

unsustainable before it can be disregarded:

25 This is consonant with the use of the plain and obvious test in
the context of striking pleadings. Claims by either side that are bound
to fail should not be taken into account when assessing an appropriate
amount for security. In my view, they are not relevant.

[30] Applying this two pronged test in Qwest, | find that it is plain and obvious that
all the registered lien claims are invalid. With no lien claim left standing, no security

is appropriate.
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[31] Having found that the liens are fatally defective and the security paid in to
Court should be released, it is unnecessary to decide the issues relating to the

application to strike of the action.

CONCLUSION

[32] | order that the monies paid into court as security for the Plaintiff’s Lien

Claims and costs be released to the applicant.

[33] The applicant will have its costs in this application, with leave to apply.

“‘Josephson J.”
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[1] LOW J.A.: This is an appeal of the dism ssal by a
chanbers judge under Rule 19(24)(a) of the Rules of Court of

t he appellant’s cl aimagai nst the respondent on the basis that
the statement of claimshows no reasonable claim The | earned
judge correctly stated the |aw that in such an application no
evidence is receivable and the facts pleaded in the statenent
of claimnust be assumed to be true. Before the court can

di sm ss the action under the Rule, it nust be plain and

obvi ous that the acti on cannot succeed.

[2] This action arises out of events in Kaml oops in 1974.

The amended statenent of claimalleges that Genarino John
Fuoco in 1971 by Crown grant obtained property along the South
Thonpson River. In 1974, he entered into an agreenent with

t he respondent under which he permtted the respondent to
“occupy part of the land tenporarily for a dike. Although it
is not so pleaded, | presune the agreenent was in witing.

The respondent entered the property and constructed the dike
under the Kam oops Energency Control Act. After these
assertions, the anmended statenment of claimcontinues with this
final sentence in paragraph 5: “The power to construct and
mai ntain the di ke was tenporary and expired not |ater than
July 31, 1974”. Because of what follows in the pleading, |

conclude that this power emanated fromthe statute.
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[3] The renunining body of the amended statenent of claim

reads as foll ows:

5A. The agreenent gave excl usive possession to the
Crown for that part of the plaintiff’'s |and
required for the di ke, was tenporary, and
expired in 1975.

6. The Crown has failed to renove the di ke despite
repeated requests from 1975 on to do so.

6A. The Crown has remained in unl awful possession
of the plaintiff’s |ands.

6B. The fair market rental value of the land is
$2, 750 per annum

6C. The Crown is in breach of an express or inplied
agreenent to pay for the use of the |and.

7. In the alternative, the continued existence of
the di ke has resulted in the reduction in the
use and enjoynment of Lot 1 and the waterfront.

[4] M. Fuoco died on June 4, 1994. The plaintiff is his

daughter and the executor of his estate. |In that capacity she

comrenced this action in October 1998.

[5] Al the above facts are gl eaned or quoted fromthe
anended statenent of claim There are inportant additional
facts that the parties agreed the court should consider in
determning the application. The Cty of Kam oops was al so a
defendant. The claimagainst it was sonmewhat different. It
is not necessary to detail that claim It was based on

al | eged conduct of the Gty with respect to its use of
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property adjacent to the Fuoco property and with respect to
dormant expropriation proceedings relating to the property.

On April 6, 2000 the court nmade a consent order dism ssing the
action against the Gty. This arose out of a settlenent by
which the Cty bought the property fromthe estate for

$400, 000 on March 20, 2000. Amendnment of the statenent of
claimto yield the full pleading described above followed the

removal of the City fromthe action.

[6] The critical paragraphs in the prayer for relief in the

amended statement of claimreads as foll ows:

Werefore the plaintiff clains:

a A declaration that since 1975 the plaintiff has
been entitled to possession of the |and on
whi ch the dyke was built, and has been
di spossessed by the Crown's unlawful refusal to
remove the dyke;

b Mesne profits at a rate of $2,750 per annum
from 1975 until present;

C Al ternatively, danages at a rate of $2,750 per
annum si nce 19975 for breach of an express or
inplied agreenment to pay for the use and
occupation of the plaintiff’s |and;

d Al ternatively, danages for trespass;

e Costs pursuant to the Court Order Interest Act;
and

f Such further and other relief as to this
Honour abl e Court may seem j ust.
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[7] | think it can be said that the claimfor damages for
breach of contract arises out of an express or inplied term of
the 1974 contract that the respondent would pay for the use of
that portion of the |land covered by the di ke and the
respondent’s continuing failure to renove the di ke, at |east
until the sale of the land |last year to the City. The |earned
chanbers judge determ ned that any claimfor danages for
breach of contract is statute barred. The claimis subject to
a two-year statutory limtation period. The chanbers judge
observed that the appellant comrenced this action 21 years
after the occurrence of the breach. | presume that is a
reference to the expiry in 1975 of the Crown’s right to occupy

a portion of the land required for the dike.

[8] The chanbers judge also found that sections 5 and 6 of
the Limtation Act, respectively dealing with confirmation of
a cause of action and postponenent of the running of the
limtation period, cannot be considered because the appell ant
did not plead those sections and did not plead facts that

woul d engage either of them

[9] The chanbers judge found that the claimfor mesne profits
was no |onger available to the appellant because of a | egal
requi renent that a claimfor such profits nust be acconpani ed

by a claimfor possession of the property and the appellant no
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| onger has a right to possession due to her sale of the

property to the Cty.

[10] As to the claimfor danmages for trespass, the chanbers

j udge noted that the appellant pleads that the entry of the
respondent onto the property in 1974 was with the consent of
the owner, M. Fuoco. Therefore, the judge found, the
respondent could becone a trespasser only if the doctrine of
trespass ab initio applied. That doctrine requires proof that
the person lawfully on the property abused the right by a
positive wongful act, not nerely by om ssion or non-feasance.
The judge was unwilling to draw the inference that the
respondent commtted such an act sinply by its failure to
renove the dike in 1975 or subsequently. Therefore, the claim
for damages for trespass was not available to the appellant on

t he pl eadi ngs.

[11] Finally, in light of her findings with respect to the
damage clains, the trial judge found that the declaratory
relief was al so unavailable. She said that such relief in the
ci rcunst ances was “of no legal significance and therefore

unnecessary”.

[ 12] There are three grounds of appeal:

i That the chanbers judge did not adjudicate the
matter on the basis that the facts pled are
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true and wi thout the adm ssion of evidence
extraneous to the pleading. There is no nerit
to this ground because the only significant
facts outside the pleadings were admtted and
considered with the consent of both parties.

i That the chanbers judge erred in finding that
nmesne profits were no |onger available to the
appellant as a result of the sale of the
property to the City in March 2000; and

iii  That the chanbers judge erred in adjudicating
on the Limtation Act defences under R
19(24) (a) and finding that those defences were
made out to defeat the clains for danages for
continui ng breach of contract and for trespass.
In fact the chanbers judge considered the
l[imtation defence only in relation to the
i ssue of danmages for breach of contract for
reasons that will becone clear.

[ 13] The appellant argued a fourth ground of appeal - that the
chanbers judge erred in finding the appellant had to prove

trespass ab initio and that she could not do so.

[14] The plaintiff pleads the three nonetary clainms in the
alternative. She says the estate is entitled to contractual
rent, mesne profits or danmages for trespass. The chanbers
judge rejected the contractual claimon the limtations
argurment; she rejected the claimfor nmesne profits on the
basis that it was expunged in |law by the sale of the property
to the Cty; and she rejected the claimof damages for

trespass on the basis that the plaintiff has to prove trespass
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ab initio which she cannot do on the basis of the facts

pl eaded.

[ 15] Counsel have been unable to direct us to any cases in

whi ch Rule 19(24)(a), standing al one, has been used to resol ve
alimtation issue. That may be because statenents of claim
do not raise limtation issues, as is the case here. The
statutory limtations is a defence pleading. It is an issue
that does not arise until it is pleaded in defence. It has to
be renenbered that although the events which gave rise to this
action had their genesis in 1974, and although it is pl eaded
that the agreement expired in 1975, it is also pleaded that

t here has been a continuous breach and trespass since 1975.

do not wish to state categorically that a limtation argunent
cannot properly arise under Rule 19(24)(a). But in the

ci rcunst ances that exist here, in particular the allegation of
an ongoi ng breach of contract, | amof the opinion that the
[imtation issue cannot properly be dealt with under Rule

19(24) (a).

[16] On the limtation issue, | would add that the result
woul d be the sane with respect to each of the other two
alternative nonetary clains for the sane reason. It is

all eged that the trespass was continuing and it is inplicitly
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all eged that the loss to the plaintiff of nesne profits al so

was ongoi ng.

[17] The chanbers judge held that the appellant’s claimfor
mesne profits ended on the sale of the property to the City on
March 20, 2000 as the estate no longer had a right to recover

| awf ul possession of the property. In arriving at this
conclusion, she referred to the case of Halifax-Dartnouth

Bri dge Commi ssion v. Inperial Ol Ltd. (1980), 14 RP.R 69
(N.S.S.C ) and the underlined extract fromthe foll ow ng

passage of Hal sbury’s Laws of England (3°¢ ) vol. 23:

1230. Mesne profits. The landlord may recover in
an action for mesne profits the damages whi ch he has
suf fered through being out of possession of the

| and. Mesne profits being danages for trespass con
only be clainmed fromthe date when the defendant
ceased to hold the prem ses as a tenant and becane a
trespasser (f). The action for nesne profits does
not lie unless either the I andlord has recovered
possession, or the tenant’s interest in the | and has
cone to an end (h), or his claimis joined with a
claimfor possession (i). The landlord is not
limted to a claimfor the profits which the

def endant has received fromthe [and, or those which
he hinmself has lost; he may recover all the |oss

whi ch has resulted fromthe di spossession (k).

[ 18] Counsel for the plaintiff argues that the Halifax-
Dart nout h case, supra, can be distinguished since it deals
with a forfeiture clause. Counsel in this court also cited

Brookfield & Sheraton v. Brown, [1983] S.C. R 398, for the
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proposition that the right to possession of the property is
not necessary to found an action for nmesne profits. At p. 401
of Brookfield, the court in determ ning who had | ocus standi
to sue for a trespass to |l and said the foll ow ng:

Hessl ein could not sue as his purchase was not until

the 14'" June, 1890, after the wongs had been

commtted and no right of action was or could have

been assigned to him There renains only Robi nson

and it is no answer to his action to say that he has

conveyed away the estate. Presumably the estate was

sold for so nuch | ess by reason of the renoval of

these fixtures and the consequent injury to the

freehold. The quotation.clearly establishes the

proposition that the owner of |and upon which

trespass has been commtted may recover for the

injury after having conveyed away his estate. Al

principle and reason point to a |like concl usion.
[19] In Jowitt’s Dictionary of English Law, 2" edition, “nesne
profits”: are defined as “profits derived fromland whilst the
possession of it has been inproperly wthheld: that is, the

yearly value of the prem ses.”

[20] It seens to nme that the sentence from Hal sbury relied on
by the chanbers judge, when considered with the whol e passage
quot ed above, does not deal with events that expunge a claim

for mesne profits but only deals with events that define the

period of dispossession for which profits can be recovered.

It makes little sense to ne that a claimfor nesne profits for
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a past di spossession cannot survive an alienation of the

property.

[ 21] The chanbers judge based her decision on the claimfor
trespass upon the doctrine of trespass ab initio, a doctrine
not pleaded by the appellant. The chanbers judge held that

t he pl eadings did not support the claimin trespass because
the doctrine of trespass ab initio did not apply to the facts
of this case. In ny opinion, if the appellant’s claimin
trespass is restricted to trespass ab inition that claim
cannot be determ ned on the pleadings alone. The pleading of
trespass sinpliciter, subject to a possible claimfor

particul ars, enconpasses both a pleading of trespass ab initio
and the abuse giving rise to application of the doctrine. It
cannot be said that the underlying facts to support a finding
of trespass ab initio do not exist sinply because the pl eadi ng

is cast broadly.

[22] In any event, | amnot persuaded that the trial judge was
correct in restricting the claimin trespass to trespass ab
initio. It is not at all clear that the appellant is wthout
aclaimin trespass without proving trespass ab initio. The
dike remains on the land. It is an object, the presence of
whi ch constitutes the alleged trespass. Jowitt says that

where there is a trespass without right or beyond the limts
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of aright (the allegation in the present case) the trespass
is “a continuing damage which is actionable fromday to day so

| ong as the trespassing person or object remains on the |and”.

[23] In Fleming, The Law of Torts, 9'" ed. at p. 49 the

foll ow ng passage appears:

Li kewse, if the chattel was initially placed on the

land with the possessor’s consent, term nation of

the licence creates a duty to renpbve it; and it

seens that, according to nodern authority, a

continuing trespass is conmtted by failure to do so

within a reasonable tine.
[24] It is not my intention to attenpt to settle the lawwth
respect to the nmesne profits and trespass issues. That would
not be appropriate in the absence of a body of evidence. MW
sole purpose is to attenpt to denonstrate that the findings of
t he chanbers judge do not support the conclusion that it is
pl ai n and obvi ous that the pleading under attack shows no
reasonable claim In ny opinion it does show, at |east
m nimally, reasonable alternative clains for damages for

breach of contract, for |oss of nmesne profits or for damages

for trespass.

[25] | would allow the appeal and dism ss the application of

the Province under Rule 19(24)(a).

[ 26] DONALD, J.A.: | agree.
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[27] MACKENZIE, J.A. :

agr ee.

“The Honour abl e M.

Justice Low
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Summary:

The appellant brought proceedings in 2011 concerning events that took place
between 1988 and 1990. On an applicationto amend her style of cause the
chambers judge expressed concern that the claims appeared to have been brought
out of time, seized herself of the matter and ordered a case planning conference.
At the case planning conference the chambers judge struck the appellants claims
as being an abuse of process under Rule 9-5(1) because they were barred by the
Limitation Act. The appellantsubmits the chambers judge erred in making a final
order at the case planning conference and in striking her claims without a factual
foundation.

Held: appeal allowed, matter remitted to the Supreme Court. The chambers judge
should not have determined the matter on her own motion. An application requiring
affidavit evidence or leading to a final judgment should not be decided at a case
planning conference. Based on the notice of civil claim alone it was not clear and
obvious that the plaintiff could not succeed or that the action was an abuse of
process. The limitation issue only arises if itis pleaded in defence and cannot be
resolved in an evidentiary vacuum because of the 30-year ultimate limitation period.
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Reasons for Judgment of the Honourable Mr. Justice Goepel:

INTRODUCTION

1] This appeal raises for consideration the power of a Supreme Court judge to
dismiss a proceeding at a case planning conference (“CPC”); whether a cause of
action which on its face appears to be outside the applicable limitation period can be
dismissed as an abuse of process; and the appropriateness of a judge deciding a

matter on her own motion.

BACKGROUND

[2] The appellant commenced these proceedings on February 28, 2011.

The notice of civil claim makes allegations against the various named defendants
concerning events surrounding the birth of her daughter and her daughter’'s
subsequent apprehension by representatives of the Ministry of Social Services and
Housing. The events which are the subject matter of the allegations took place
between August 1988, and July 1990. There are numerous claims against each of
the defendants and the appellant alleges that as a result of their actions she

sustained various personal injuries.

[3] On March 5, 2012, and May 29, 2012, the appellant received orders
extending the time to serve the various defendants. By the end of June 2012, she

had served all of the named defendants except the RCMP, Gibsons Detachment.

[4] On June 28, 2012, the appellant filed an ex parte application in which she
sought to amend her style of cause to properly name the RCMP as a defendant and
to add as defendants several additional individuals who were employees of certain

of the organizations already named as defendants in the actions.

[5] When the application came on for hearing on June 29, 2012, the appellant,
who has been self-represented throughout, appeared by telephone. The chambers
judge expressed her concern to the appellant that all her claims appeared to have

been brought out of time. She urged the appellant to obtain legal advice and warned
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her that if applications were brought by the named defendants to strike out her claim,

the defendants could all get costs against her.

[6] In the course of the hearing the chambers judge suggested that the
proceedings were an abuse of process because they had no hope of succeeding.
She told the appellant it would not be appropriate for all the defendants to be
troubled with the lawsuit if it was not properly brought and it appeared to her that it

was not.

[7] In the result, the chambers judge adjourned the application to add additional
parties, seized herself of the proceeding and directed that no further steps be taken

in the action until a CPC could be convened.

[8] On September 4, 2012, the appellant wrote to trial scheduling to arrange

the CPC that the chambers judge had ordered. The conference was ultimately
scheduled for 9:15 a.m. on November 29, 2012. By that time seven responses to the
notice of civil claim had been filed by six separate law firms on behalf of the various
defendants who had been served. Six of the responses pled that the claims were
barred pursuant to the Limitation Act, R.S.B.C. 1996, c. 266. Four of the responses
pled that some or all of the claims did not disclose a cause of action. One response
pled that the claims were frivolous and vexatious. None of the defendants pled that

the claims were an abuse of process.

[9] In advance of the CPC all of the parties, including the appellant, filed case
plan proposals. Under the heading “Other” the appellant raised for consideration
scheduling for service of the notice of civil claim on amended parties, amending her
pleadings and arguments regarding postponement of limitation. The defendants in
their case plan proposals indicated under the heading “Other” that they intended to
seek an order that the plaintiffs claims be struck given the expiry of the limitation
period, an order for security for costs, and an order that the action which was set in
the Fort St. John registry be transferred to the Vancouver registry. The defendants

did not, however, file any applications seeking the relief set out in their CPC briefs.
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[10] The defendants attached to their case plan proposals a written argument that
the claim should be struck out under the Limitation Act. In their written submissions
the defendants suggested, in the alternative, that it was plain and obvious that the
claims could not succeed and the action should be dismissed pursuant to

Rule 9-5(1)(a) as disclosing no reasonable claim or as an abuse of process

within the meaning of Rule 9-5(1)(d).

[11] On November 16, 2012, the appellant wrote to trial scheduling concerning the
case planning conference. She inquired as to whether or not she could be allowed to

file affidavit evidence.

[12] In response the appellant was advised in an email of November 19, 2012,

from trial scheduling that:

You should come prepared with an argument as to why the claims you are
asserting are not out of time. You do not need to have affidavits, but a brief
written outline of your argument (justa page or two) would be helpful. You
should describe in a general way what amendments you intend to make to
the pleading. This should be sentto the Court and the other lawyers two days
before the CPC. The rest of the questions can be addressed at the case
planning conference.

[13] On November 28, 2012, the appellant filed a 17-page submission setting out
her factual and legal arguments in regards to the postponement of the limitation
period. In explaining the reasons why the action had been delayed she indicated that
she had been under severe stress and a dissociative state after her daughter was
taken from her, that she could not get the documents she needed and that she had
received inadequate legal advice. She also indicated that she feared suing the
Ministry of Children and Family Development and others earlier because she had
reason to believe that they would retaliate by taking her daughter away from her
again. In addition the submission dealt with the need to amend her pleadings, add
certain parties, and whether her notice of civil claim was an abuse of process. In
regards to the latter she submitted that the notice of claim was not an abuse of
process because the 30-year ultimate limitation period exists to protect claims that

have been commenced after the apparent expiry of the limitation period.
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THE CASE PLANNING CONFERENCE

[14] Atthe CPC the appellant again appeared by telephone as did counsel for two
groups of the defendants. The remaining four counsel were inthe courtroom with the
judge. At the outset the chambers judge advised that the purpose of the CPC was
for her to address the question as to whether the claims that the appellant had
brought should be dismissed or struck because of the time it had taken for the action
to be commenced. She indicated that she had read the appellant's argument and
complimented her for articulating the reasons why the limitation period should be
postponed. She then asked the appellant if there was anything she wished to add to
her written argument. The appellant indicated that she had provided an explanation
in a general way and could probably make a few more specific formal arguments.

In response the chambers judge indicated that she considered it to be a very good

argument and she did not think there was anything more that could be said.

[15] The chambers judge then indicated she was going to give her reasons for
judgment and in doing so she would assume that the appellant could prove all of the
facts set out in her argument. Before giving the judgment the chambers judge
indicated she had received material from other counsel which she had read but she
did not need to hear from any of them because her decision was based on the

argument made by the appellant.

[16] In her reasons for judgment the chambers judge set out the history of the
proceeding and how it had first come before her on the application that the appellant
had brought to add parties. She noted that at the time of that first application she
had pointed out to the appellant that her claims were brought 11 to 20 years after the
incidents described and were therefore on their face barred by the provisions of the
Limitation Act. She stated that at the time of the initial application she had adjourned
the application to add parties and directed that a CPC be convened to revisit the
question as to whether the claim should be struck out under Rule 9-5(1)(d) as an

abuse of process.
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[17] The chambers judge then set out certain of the arguments that the appellant
had made in regards to a postponement of the limitation period. She then indicated
that assuming all of the facts set out in the appellant’'s submission were true, the
appellant had waited too long to bring these proceedings and they were barred by
the Limitation Act. In reaching this conclusion she made reference to the decision of
this Court in Vance v. Peglar (1996), 22 B.C.L.R. (3d) 251 (C.A.) in which the rules
to be applied in determining when a limitation period begins to run are set out. The

chambers judge concluded in her reasons as follows:

[39] Having considered all of the submissions and the statement of claim,
the claims in my view are barred, and they have no prospect of success. As
| said to you, Ms. Jensen, last day, it is not in your interest for the Court to
permit you to carry on with a case that will only cause you more stress and
anxiety and at the end of the day could result in you being faced with a large
award of costs against you, costs of the other parties' legal expenses.

[40] | have concluded, therefore, that it is just and right, and indeed
necessary for me to strike out your statement of claim under Rule 9-5(1).
That means that no further action can be commenced in relation to those
claims that you have described in that statement of claim.

[18] Following the delivery of the reasons there was some further discussion
between the appellant and the chambers judge. The appellant indicated that there
was much more evidence that she could lead to substantiate her claim that the

limitation period could be postponed.

[19] The chambers judge ended the CPC by saying that because the appellant
was impecunious and had been acting on her own she was not inclined to award

costs.
[20] The entered order contains the following provisions:
1. The plaintiff's claim is struck pursuant to Rule 9-5(1);

2. The plaintiff is barred from commencing any further actions based on

the claims described in the notice of civil claim; and

3. Each party is to bear their own costs.
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THE APPEAL

[21] The appellant now challenges that decision. She submits that the chambers
judge erred in striking out the action at a CPC because a judge cannot make a final
order at such a conference. She further submits that the chambers judge erred in
striking out the action under Rule 9-5(1)(d) as an abuse of process without evidence

or a factual foundation for doing so.

[22] The various groups of respondents have all filed nearly identical factums
supporting the judgment below. They submit that the order below was a “final order”,
not a final judgment and accordingly could be made at a CPC. They further submit
that Rules 5-3 and 9-5 should be read together in determining the powers of the
Court to make an order respecting abuse of its process and that a judge has the
power at any stage of the proceedings to strike an action as an abuse of process.
They submit that even if an incorrect process was followed, it was an irregularity but
can be cured by Rule 22-7. In that regard they submit that the chambers judge’s
analysis of the postponement provisions of the Limitation Act was correct and that
the appellant suffered no prejudice because the chambers judge proceeded on the

basis that the appellant could prove the truth of the contents of her submission.

DISCUSSION

A. Overview

[23] In this matter the chambers judge acted from the very best of intentions.
She was trying to spare a self-represented appellant from the costs of what she
considered a doomed proceeding. Judges, however, cannot always do what they
want. In this case, in her well-meaning attempt to do what she considered right, the
chambers judge fell into procedural and substantive error. The procedural errors
concern her acting on her own motion and deciding the matter at a CPC. The
substantive error concerns the application of the test for striking pleadings under
Rule 9-5(1).
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B. Acting On Own Motion

[24] Civil litigation is an adversarial process. The judge is the referee. Judges
must leave itto the parties to determine the court processes that they wish to
engage to resolve a proceeding. Absent extraordinary circumstances such as those
facing Chief Justice McEachern when picketers threatened to shut down the
courthouse (Re British Columbia Government Employees Union et al. and Attorney
General of British Columbiaetal. (1982), 2 D.L.R. (4th) 705; affd (1985) 20 D.L.R
(4th) 399; affd [1988] 2 S.C.R. 214), judges should not act on their own motion.

To do so compromises their role of impartial arbitrator.

[25] The chambers judge quite properly brought to the self-represented appellant’s
attention the provisions of the Limitation Act and the cost consequences to her if the
defendants brought an application to have her claim dismissed on that ground.
Having taken those steps, the chambers judge should not have gone further. It was

not her role to save the appellant from potential folly.

[26] It was for the parties to decide how they wished this action to be determined.
The various defendants all pled the Limitation Act. Some pled that certain of the
claims did not disclose a cause of action. None suggested the claim was an abuse
of process. If some or all of the defendants wished to have the matter determined in

a summary fashion it was for them, not the chambers judge, to set down a motion.

[27] The chambers judge decided the case on her own initiative in the absence of
any application by the parties. For the chambers judge to act on her own motion was
a clear error. She took from the parties their right to control the proceedings and

determine for themselves the battleground upon which they wanted the proceedings

resolved.

C.The Case Planning Conference

a. The Rule

[28] Rule 5 of the Supreme Court Civil Rules, B.C. Reg. 168/2009, governs the

conduct and procedures at a CPC. Rule 5-3 sets out a broad range of orders that a
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judge or master can make ata CPC. Rule 5-3(2) limits the applications that can be
heard and orders that can be made ata CPC. The relevant portion of the Rule

reads:

(2) A case planning conference judge or master must not, at a case planning
conference,

(a) hear any application supported by affidavit evidence... or
(b) make an order for final judgment, ...

[29] Rule 12-2(11) similarly limits the nature of applications and orders that can be

heard and made at a trial management conference (“TMC”).

[30] In this case the procedure followed by the chambers judge violated both

prongs of Rule 5-3(2).

b. Rule 5-3(2)(a) — Affidavit Evidence

[31] The Court ata CPC or a TMC can hear contested applications which can be
determined on the basis of representations of counsel: Gillv. A & P Fruit Growers
Ltd., 2011 BCSC 1421. If an application requires affidavit evidence it cannot be
heard: Vernon v. British Columbia (Ministry of Housing and Social Development,
Liquor Distribution Branch), 2010 BCSC 1688.

[32] The chambers judge directed a CPC to determine whether the action should
proceed. In advance of the conference she gave no indication as to the Rule upon
which she intended to rely. The chambers judge appears to have based her decision
on Rule 9-5(1). That Rule, as did its predecessor Rule 19(24), reads:

(1) At any stage of a proceeding, the court may order to be struck out or
amended the whole or any part of a pleading, petition or other document on
the ground that

(a) it discloses no reasonable claim or defence, as the case may be,
(b) it is unnecessary, scandalous, frivolous or vexatious,

(c) it may prejudice, embarrass or delay the fair trial or hearing of the
proceeding, or

(d) it is otherwise an abuse of the process of the court,
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and the court may pronounce judgment or order the proceeding to be stayed
or dismissed and may order the costs of the application to be paid as special
costs.

(2) No evidence is admissible on an application under subrule (1)(a).

[33] In her reasons the chambers judge indicated that the question before her was
whether the proceeding brought by the appellant should be struck out as an abuse
of process. While evidence is not admissible under Rule 9-5(1)(a) itis admissible
under Rule 9-5(1)(d) which deals with abuse of process. The appellant in advance of
the CPC sought clarification as to whether she would be able to file affidavit
evidence. She was advised that she need not file affidavits but should come

prepared to argue why the claims were not out of time.

[34] The limitation issue cried out for affidavit evidence. The applicability of the
postponement provisions is a fact-intensive question. It could only be decided on a
proper factual foundation. It was not the type of question that could be decided on
the basis of counsel’'s representations. It was an error to hear the application at a
CPC.

c. Rule 5-3(2)(b) — Order for Final Judgment

[35] The respondents submit that there is a distinction between an order and a
judgment, and that what occurred in this case was not a judgment of the issues
raised by the appellant in her pleadings. In support of that position they cite
Stroub v. Kazakoff (1977), 2 B.C.L.R. 262 (S.C.) and First City Trust Co. v.
Triple Five Corporation Ltd. (1989), 94 A.R. 106, 57 D.L.R. (4th) 554 (C.A.).

[36] In CanadianImperial Bank of Commerce v. Bury (1979), 103 D.L.R. (3d) 560,
11 Alta. L.R. (2d) 93 (S.C.), Stephenson J. (as he then was) explained the distinction
between an “order” and a “‘judgment” at pp. 561-62:
Williston & Rowles, The Law of Civil Procedure 1970, vol. 2, pp. 1020-
21, refer to authorities that distinguish between judgments and orders. One of

the references is to Loring v. llisley (1850), 1 Cal. 24, and the following
quotation from that case is included:

What then is the distinction between an order and a final
judgment?... The former is a decision made during the
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progress of the cause, either prior or subsequent to final
judgment settling some point of practice or some question
collateral to the main issue presented by the pleadings and
necessary to be disposed of before such issue can be decided
upon by the Court, or necessary to be determined in carrying
the execution into effect.

The authors say that where the controversy between the parties is
determined it is a judgment and every other decision is an order.

[37] In this case, the decision of the chambers judge determined the controversy
between the parties. It brought the appellant’s action to an end. It was an order for

final judgment. It was an order that cannot be made at a CPC.

D. Striking the Claim

[38] Turning to the point of substance | would first note that because there was no
application before the Court it is not entirely clear what Rule the chambers judge
relied on. While she made specific reference in her reasons to Rule 9-5(1)(d), the

order states that the action was struck pursuant to Rule 9-5(1).

[39] In Chapmanyv. Canada, 2003 BCCA 665, this Court set out at paras. 12-13
the criteria for applications brought under the then Rule 19(24); it must be plain and

obvious that the impugned pleading has the fault alleged:

[12]  The criteria for application of all provisions of Rule 19(24) are
established in authorities considered by the chambers judge: Hunt v. Carey
Can. Inc., [1990] 2 S.C.R. 959; Berscheid v. Ensign, [1999] B.C.J. No. 1172
(B.C.S.C.); Babavic v. Babowech, [1993] B.C.J. No. 1802, World Wide
Treasure Adventures Inc. v. Trivia Games Inc. (1996), 17 B.C.L.R. (3d) 187
(B.C.C.A.), and Kripps v. Touche Ross & Co. (1990), 48 B.C.L.R. (2d) 171
(B.C.C.A.). The test is whether it is plain and obvious that the impugned
pleading has the fault alleged. Otherwise the party whose pleading is
challenged is entitled to a trial of the issue.

[13] The orders in this case were made under Rule 19(24)(a) and (d).
Thus in order to succeed the applicant is required to establish that it is plain
and obvious that the pleadings disclose no cause of action (Rule 19(24)(a))
or that the proceedings are an abuse of process (Rule 19(24)(d)). Otherwise
the litigation will be allowed to proceed.

[40] In Babavicv. Babowech, [1993] B.C.J. No. 1802, 42 A.C.W.S. (3d) 447
(S.C.), Baker J. in an oft-cited passage commented on the principle of abuse of

process at paras. 17-18:
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[17] ... The principle of abuse of process is somewhat amorphous. The
discretion afforded courts to dismiss actions on the ground of abuse of
process extends to any circumstance in which the court process is used for
an improper purpose. ...

[18] The categories of abuse of process are open. Abuse of process may
be found where proceedings involve a deception on the court or constitute a
mere sham; where the process of the court is not being fairly or honestly
used, or is employed for some ulterior or improper purpose; proceedings
which are without foundation or serve no useful purpose and multiple or
successive proceedings which cause or are likely to cause vexation or
oppression. ...

[41] The chambers judge held that the action brought by the appellant should be
struck because it was brought outside of the time set out in the Limitation Act for
bringing the proceedings and had no prospect for success. She cited no authorities

in support of her conclusion.

[42] There are numerous cases which have held that Rule 9-5 is not the
appropriate mechanism to determine a limitation issue. The cases include:
Canadian Pacific Ltd. v. British Columbia Hydro and Power Authority (1979),

10 B.C.L.R. P 6 (S.C.); Roeder v. Lang Michener Lawence & Shaw,

2005 BCSC 1784; Fuoco Estate v. Kamloops (City), 2001 BCCA 325 [Fuoco];
Border Enterprises Ltd. v. Beazer East, Inc., 2003 BCSC 49; Rain Coast Water
Corp. v. British Columbia, 2008 BCSC 1182; Mattson v. Remus, 2009 BCSC 836;
and Hughes v. Hughes, 2011 BCSC 15609.

[43] In Fuocu this Court noted at para. 15:

[15] Counsel have been unable to direct us to any cases in which Rule
19(24)(a), standing alone, has been used to resolve a limitation issue. That
may be because statements of claim do not raise limitation issues, as is the
case here. The statutory limitations is a defence pleading. It is an issue that
does not arise until it is pleaded in defence. ...

[44] Those words resonate in this case. The notice of civil claim, in and of itself,
does not raise a limitation issue. The limitation issue only arises ifit is pleaded in
defence. Even then, the issue cannot be resolved in an evidentiary vacuum. The

Limitation Act contains provisions pursuant to which the running of time is
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postponed. Pursuant to s. 8(1)(c) of the Limitation Act the ultimate postponement is

30 years from the date on which the right to bring the action arose.

[45] In this case the events which are the subject matter of the litigation
commenced approximately 22 years prior to the issuance of the writ. The
respondents have now raised the Limitation Act as a defence to the claim. The
appellant has indicated that she intends to rely on the postponement provisions to
escape the consequences of the Act. Whether she can or cannot do so successfully
will undoubtedly be determined in a properly brought application. Based on the

appellant’s pleading alone itis not plain and obvious that her action cannot succeed.

[46] Similarly itis not plain and obvious that the action is an abuse of process.
While the action may ultimately fall on the limitation issue it cannot be said that the
court’'s process is being used for any improper purpose. The fact that a claim arises
outside the initial limitation period does not in itself allow a claim to be struck out as
an abuse of process. Different considerations might arise if a claim is brought
outside the ultimate limitation period. In such a case it may be plain and obvious that
the action cannot succeed and such a claim can be properly resolved pursuant to
Rule 9-5(1): Chisamore v. Cumis Life Insurance Co., 2006 BCSC 462.

[47] What occurred inthis case was more than an irregularity. It cannot be cured
under Rule 22-7. The limitation issue is one which must be determined on a proper
application with a full evidentiary foundation. It cannot be determined pursuant to
Rule 9-5(1). It cannot be determined ata CPC. It matters not whether the chambers

judge’s analysis of the Limitation Act ultimately proves to be correct.

DISPOSITION

[48] Forall the above reasons | would allow the appeal, set aside the order
dismissing the action and remit the action to the Supreme Court. |t is clear from the
case planning briefs that there are numerous procedural matters to be resolved.
These include the appellant's desire to file a reply, amend her pleadings and add

new parties. The defendants in turn wish to schedule applications to strike the claim
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under the Limitation Act or as disclosing no cause of action. They also wish to seek

security for costs.

[49] The timing of these applications is a matter best determined at a CPC.
Accordingly, | would direct that no steps be taken in the action by any party before a
CPC is convened in the Supreme Court to determine how matters shall proceed
further, save and except the appellant will have liberty to file a reply to plead the

postponement provisions in advance of the CPC.

“The Honourable Mr. Justice Goepel”

| AGREE:

“The Honourable Mr. Justice Groberman”

| AGREE:

“The Honourable Madam Justice Garson”

2014 BCCA 173 (CanLll)
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[130] Third, the relationship between the parties to the transfers is very close.

Mr. Russell is the sole director and sole shareholder of JM Food Services,
Freshslice Holdings, RFSP, and RF Franchising. He is the sole trustee of the Family
Trust. A&M is a company incorporated by Mr. Russell’s nephews on April 8, 2014.
Mr. Russell’s brother, Mr. Alexander, bought A&M from the remaining nephew in
2019. Mr. Alexander incorporated 101 on October 1, 2014.

[131] These entities are all very closely related. The defendants do not suggest

otherwise.

[132] Fourth, it seems uncontroverted that the disposition of the assets from JM
Food Services rendered the corporation, at least currently, without any assets to pay
the judgment. Though there is evidence before me that JM Food Services had
revenue in the September 2015 year-end, | do not have any financial information to

demonstrate current earnings.

[133] In sum, in my view the following factors can be seen as “badges of fraud” in

this case:
a) The dispositions occurred without any consideration;

b) The entities are closely related with Mr. Russell serving as the sole
director for most of the defendant companies and sole trustee of the
Family Trust and his brother, someone he has worked with for many
years, as the director of the remaining related companies; and

C) The disposition occurred after the defendants became aware of the

plaintiffs’ claims.

[134] Moreover, the dispositions appear to have divested JM Food Services of a

substantial portion of its assets.

[135] | have concluded that any evidence of insolvency in this case—if it can be

considered that—is itself circumstantial and | have not found it to be a significant
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factor in the disposition. In other words, the insolvency factor does not play a central

role on the instant facts.

[136] Though not necessary to my determination, | note the animus Mr. Russell has
towards Mr. Waheed. His abhorrence for Mr. Waheed does not appear to have
subsided in the years since Macintosh J. rendered his decision. If anything,

Mr. Russell has vowed to “make things right” for his own companies and suggests

he intends to “get it right this time.”

D. Have the defendants met the burden on them?

[137] | am satisfied that the evidence supports a finding that the dispositions were
performed to hinder, delay or put out of reach assets for the plaintiffs. | look then to
examine whether the defendants have established a satisfactory explanation for the

impugned transactions.

[138] The defendants have not provided a credible explanation for the transfers,
here occurring without any consideration. On his word only, Mr. Russell testified that
the purpose was to restructure because the corporate defendants were struggling
and were not viable. At one point, he referred to JM Food Services’ write off of

$1 million.

[139] As the director and shareholder, Mr. Russell appears to have a strongly held
belief that he is entitled to move assets from one company to another without

consequence.

[140] The defendants have not provided a credible explanation for the dispositions.
If corporate reorganization was the basis for the dispositions then it would not have
been difficult to prove this through corporate financial statements. In light of the
credibility issues plaguing Mr. Russell’s testimony, his word alone is insufficient in

this case.

[141] | am satisfied that the plaintiffs have established that JM Food Services

transferred all of its assets to some of the other defendants, without consideration, at
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a time when they knew that it had creditors whose rights to be paid would be
hindered or delayed as a result of the dispositions. The fact that these transfers were
made without consideration is material to this analysis. The transfers were made
either to companies sharing a common sole director and sole shareholder

(Mr. Russell), or to close relatives of that sole director/shareholder.

[142] Mr. Russell agreed that the sale of pizza dough to franchisees was the chief
asset of JM Food Services. This asset has ended up as an ongoing stream of
income to the benefit of the Family Trust. Mr. Russell is the sole trustee of the

Family Trust, established by him.

[143] Mr. Russell testified that he decided to transfer to 101, for no consideration,
the right of JM Food Services to sell small-wares and equipment. Again, 101 was
incorporated on October 1, 2014. Mr. Alexander is the sole director and shareholder
of 101. 101 has not produced any income or tax documents so as to examine the

profitability of the company or the value of the right to sell small-wares.

[144] What evidence is available in respect of the defendants’ burden generally

favours the position of the plaintiffs.

[145] There is some evidence, for example, to show that 101 was generating
income. First, there is evidence that 101 purchased Mr. Russell’s residence on
November 24, 2017 for $2,249,000. Second, there is evidence to show that 101
provided money for the $1,500,000 purchase by Mr. Alexander of A&M on
December 26, 2018. Though Mr. Alexander would not say how long it took for 101 to
pay for the purchase of A&M, it appears that 101 has been profitable.

[146] With respect to the dough operations, Mr. Russell testified that he transferred
these rights either directly to A&M or to RFSP and then to A&M, for no
consideration. Mr. Russell is the sole director and shareholder of RFSP. A&M was
incorporated in 2014 and Mr. Russell’'s nephews were the directors. They resigned
when A&M was sold to Mr. Alexander for $1,500,000, a portion of which was paid for
by 101.
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[147] A&M took over the manufacture and sale of pizza dough from JM Food
Services. For each pizza dough A&M sold, it paid $0.50 to Freshslice Holdings. After
the reorganization of the Freshslice companies as described in the correspondence
of December 12, 2017, Freshslice Holdings changed from being 100% owned by
Mr. Russell to 100% owned by the Family Trust.

[148] Though the evidence was thin on this point, Mr. Russell suggested figures
that would have the profit of pizza dough to be over $1 million. Though this was a
rough figure, it appears that the disposition from JM Food Services for the sale of
pizza dough moved a stream of income that had been increasing, from $658,000 in

2015 to over a million dollars in subsequent years.

[149] In sum, the defendants have not dispelled their burden in respect of the

propriety of the dispositions.

E. Fraudulent Preferences Act

[150] The parties focused their submissions on whether the impugned transactions

constituted a fraudulent conveyance under the FCA.

[151] Itis not uncommon at the commencement of the proceedings to seek relief
under both the FPA and the FCA. Here, the parties agree that the plaintiffs must
prove that the impugned disposition was made with the intention of defeating,
hindering, delaying, prejudicing or defrauding creditors. Therefore, the parties
submit, the plaintiffs must prove the same elements as a plaintiff in an action brought

pursuant to the FCA.

[152] The FCA differs from the FPA to the extent that it applies only to transfers to
creditors: Trans Canada Insurance Marketing Inc. v. Fransen Insurance Services
Ltd., 2019 BCSC 1250 at para. 103. As MacNaughton J. indicated in Wu:

[98] Section 6(a) of the FPA shields a transfer where it is made to a
creditor: (1) in good faith, and (2) for a present actual payment. The effect of
s. 6 of the FPA is similar to that of s. 2 of the FCA in that it has the effect of
protecting good faith dispositions for good consideration: Trustees of the IWA
— Forest Industry Pension Plan v. Leroy, 2017 BCSC 158 at para. 25.
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[153] In light of the discussion of intention above, | would not find that the

applicable dispositions were made in good faith.

[154] Because of the parties’ submissions, | have also focused these reasons on
the FCA. Based on the findings of fact | have made above, the plaintiffs have
established the dispositions also constituted a fraudulent preference as defined in
the FPA.

F. Dissolution of 092

[155] The defendants have taken the position that 092 was dissolved and ceased to
exist for any purpose on April 4, 2017. The NOCC was filed on November 6, 2020
while the company remained dissolved. The defendants assert that the declarations
and injunctive relief sought by the plaintiffs should be dismissed because 092 has no
legal status or capacity to bring or maintain an action against any defendant,

including the defendants in the within action.

[156] The defendants assert that when a company is dissolved, it ceases to exist
for any purpose and has no legal status or capacity to bring or retain an action as
against a defendant. As a result, submits the defendants, a claim commenced by a
dissolved company is a nullity and the claim cannot be effective until after the
corporation is revived: DeBoer v. Fletcher, 2013 BCSC 143 at para. 4; BCA,

s. 344(1).

[157] The defendants submit that if a dissolved company files an action and the
limitation period lapses during the period between the dissolution and the revival of
that company, the purported defendant acquires “a post-dissolution legal right” that it
is entitled to rely upon to assert that the action is statute-barred, regardless of the
retroactive effect of the company’s revival. They rely on Boake v. Blair, 2019 BCSC
830 in taking the position that limitation periods that expire after a company is

dissolved continue to run during any period of dissolution: at para. 85.
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[158] Here, the defendants submit that the NOCC was filed by 092 while it was
dissolved and did not exist as a legal entity. 092 was restored on September 9,
2022.

[159] In response, the plaintiffs rely on ss. 358(2) and 364(4) of the BCA which

provide:

358(2) Subject to section 368, unless the court orders otherwise, a
restoration under subsection (1) of this section is without prejudice to
the rights acquired by persons before the restoration.

364(4) A company that is restored is deemed to have continued in existence
as if it had not been dissolved, and proceedings may be taken as
might have been taken if the company had not been dissolved.

[160] These provisions were interpreted by Justice Funt in Rising Star Learning
(Kingsway) Ltd. v. Kandola, 2018 BCSC 1541. Justice Funt considered the

applicable principles in relation to federal legislation as follows:

[33] In Litemor Distributors (Ottawa) Limited v. W.C. Somers Electric

Ltd. (2004), 2004 CanLll 39026 (ON SC), 73 O.R. (3d) 228 (S. Ct. J.), Justice
Panet considered the effect of a restoration under s. 209(4) of the Canadian
Business Corporations Act, R.S.C. 1985, c. C-44 [CBCA] of a federally
incorporated corporation.

[34] Section 209(4) of the CBCA read:

209(4) Subject to any reasonable terms that may be imposed
by the Director, to the rights acquired by any person
after its dissolution and to any changes to the internal
affairs of the corporation after its dissolution, the
revived corporation is, in the same manner and to the
same extent as if it had not been dissolved,

@) restored to its previous position in law, including
the restoration of any rights and privileges
whether arising before its dissolution or after its
dissolution and before its revival; and

(b) liable for the obligations that it would have had
if it had not been dissolved whether they arise
before its dissolution or after its dissolution and
before its revival.

[35] Justice Panet held that the effect of s. 209(4) of the CBCA was to
“cure” acts taken in the name of a corporation during its dissolution so that
such acts are deemed to have been taken by the corporation. Justice Panet
stated (in part):
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[27] On a plain reading of the wording of the statute, it
appears that Parliament intended that the effect of revival is to
be retroactive, such that the revival extends back to the
moment of dissolution. The dissolution is deemed not to have
occurred. This would imply that, upon revival, any acts
undertaken in the name of the corporation by its principals
during the period of dissolution would be “cured” so that such
acts are deemed to have been taken by the corporation itself
even though it was dissolved at the time.

[29] This makes good sense [retroactive effect] from a
policy perspective, since any other conclusion would carry
serious economic and logistical consequences for dissolved
corporations and parties entering into transactions with them.
Corporations are dissolved from time to time, sometimes
without the knowledge of the corporation's principals. If the
corporation is subsequently revived, it would create
unwarranted confusion and uncertainty as to the rights and
obligations of the revived corporation and third parties if courts
were to hold these principals personally liable for acts
undertaken in the name of the corporation during its
dissolution: see the comments of Hanssen J. to this effect

in Helcor Enterprises Ltd. v. Moore & James Food Services
Ltd., 1990 CanLlIl 11064 (MB KB), [1990] 5 W.W.R. 596, 66
Man. R. (2d) 221 (Q.B.).

[36] I find that, although the wording of the relevant provisions of

the BCA is different than that of the CBCA considered in Litemor, the same
principle arises. Generally, the dissolution is deemed not to have occurred
and actions taken in the name of the corporation are cured. In the case at
bar, | do not see prejudice to the plaintiff as a result of the restoration of
Roofing.

See also Yung v. Three Good Friends Property Holdings Inc., 2018 BCSC 1963 at
paras. 68—69.

[161] Ifind that, to the extent a company is deemed to have continued in existence
as though it had never been dissolved by operation of s. 364(4) of the BCA, it would
be true (if that company had initiated an action while dissolved) so long as that
action was initiated in accordance with any applicable limitation period, the limitation
period should not be deemed to have elapsed just because the restoration of the
company occurs after the limitation might have otherwise elapsed.
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[162] On this basis, | agree with the plaintiffs’ submissions that the recent authority
interpreting the BCA and the interaction between the limitation of liability sections of
the BCA and the restoration provisions answer the defendants’ submission. The time
that has elapsed since 092’s dissolution and its restoration is not a bar to the
plaintiffs claim because, according to the statute, 092 is deemed to have never been

dissolved.

VIIl. CONCLUSION/ORDERS

[163] Mr. Russell learned on June 22, 2013 that the plaintiffs would pursue the
defendants for compensation as a result of their allegations that they had been put
out of business by the defendants. There then began a shifting of corporate assets
from JM Food Services to the other defendants. The assets were transferred for no
consideration. The assets were transferred either to other companies controlled by
Mr. Russell or to companies controlled by his relatives. Based on the compelling
evidence that the transfers constituted fraudulent conveyances as defined in the
FCA, Mr. Russell failed to provide a reasonable or credible explanation for the
transfer. In light of the presence of multiple badges of fraud, | draw the inference that
the transfer was made to hinder and delay the defendants’ creditors, here being the

plaintiffs.
[164] Based on this conclusion, the Court makes the following orders:

a) A declaration that the transfer of the property by the defendant, JM
Food Services, to each or any of the defendants was a fraudulent
conveyance within the meaning of the FCA, and is of no force and
effect insofar as it affects the rights of the plaintiffs as judgment

creditors of the defendant, JIM Food Services.

b) A declaration that the transfer of the property was a fraudulent
preference within the meaning of the FPA and is of no force and effect
insofar as it affects the rights of the plaintiffs as judgment creditors of

the defendant, JM Food Services.
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C) An order that the plaintiffs are entitled to pursue their just and lawful
remedies as judgment creditors against the defendant, JM Food
Services, as if it were still the legal and beneficial owner of the
transferred property to the same extent as it was before the transfer of

the property.

[165] The plaintiffs did not pursue their claim for an injunction restraining the
defendants from disposing of or encumbering their interest in the property. Nor did
the plaintiffs advance submissions in support of a declaration that the defendants

hold the property in trust for the plaintiffs. | decline to make those orders.

[166] The plaintiffs additionally pleaded for judgment against the defendants jointly
and severally for the sum of $563,049.95, plus Court order interest, which was the
quantum fraudulently conveyed by JM Food Services. The plaintiffs pleaded no
basis of liability for such an order. To the extent that such basis could be found in
tort, the Court of Appeal has disposed of any tort directly affiliated with a fraudulent
conveyance: Chan at paras. 37-39; Stene v. White Caste Ventures Inc., 2022 BCCA
29 at para. 49; Chan v. Stanwood et al., 2001 BCSC 378 at para. 49, aff'd 2002
BCCA 474. To the extent that a fraudulent conveyance could give rise to liability
flowing from a different, established tort, the basis for that liability must be—and has

not been—pleaded.

[167] As the successful party, the plaintiffs are entitled to their costs in the ordinary
course. If required, counsel is granted leave to present further submissions on the
issue of costs. Any request to appear on the issue of costs is to be presented to

scheduling within 60 days of the date of these reasons.

“‘Winteringham J.”
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l. INTRODUCTION

[1] This family law action was commenced on October 23, 2012 under the Family
Relations Act, R.S.B.C. 1996, c. 128 [FRA].

[2] The parties Jing Wang and Tim Tiemin Sun were married on December 29,
1999 and have one son who was born in 2004. They were divorced in China on
June 20, 2011 at which time the Chinese court also made orders concerning
property in China and parenting time with their son. Although the parties are
divorced, for ease of reference in these Reasons | will refer to them interchangeably
as “the wife” or Ms. Wang and “the husband” or Mr. Sun. | will refer to their son as
“the child”.

[3] The respondents Wendy Sun, Qiao Zhen Sun and Jian Min Sun are

respectively the daughter, sister and brother of the husband, Tim Sun.

[4] The respondents in the counterclaim, which was filed on April 25, 2014, are
Bing Wang and Zhuan Yang Zhang who are, respectively, the brother and mother of
the wife, Jing Wang.

[5] At issue in the claims against the husband’s brother and sister and against
the wife’s brother and mother are their shareholdings in Canadian Sinosun Energy
Inc. (“Sinosun”), a corporation incorporated in British Columbia on July 26, 2006.
Sinosun was dissolved on January 9, 2017 for failure to comply with corporate filing

requirements.

[6] The primary issues between the husband and the wife are child support and
division of property including real estate and the shares held by them in Sinosun.
Because this action was commenced in 2012, prior to the coming into force of the
Family Law Act, S.B.C. 2011, c. 25 [FLA], the division of property is governed by the
provisions of the FRA. However, child support must be determined pursuant to the
FLA. In order to resolve those issues, the court must first address territorial
competence and an evidentiary issue regarding the use of documents proffered by

the wife.
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[7] The wife submits that the resolution of the issue of the Sinosun shares in this
family law action has a connection with the corporate oppression action brought by
her against the husband and Sinosun in this court by way of Petition filed on
October 3, 2012 (“Corporate Action”). Thus many of the documents sought to be

entered arise from the Corporate Action.

[8] There are also issues arising from the non-attendance of the parties. None of
the respondents — the husband, Ms. Wendy Sun, Ms. Qiao Zhen Sun and Mr. Jian
Min Sun — attended at or participated in the trial of this matter although they were

duly served in accordance with an order for substitutional service.

[9] The most recent of the orders regarding service and substitutional service
was made at the commencement of the trial on July 30, 2019. | granted leave to
amend the Second Amended Notice of Family Claim and directed email service on
the husband and the named respondents Wendy Sun, Xiao Zhen Sun and Jian Min
Sun in accordance with the order of Master Vos of March 23, 2018, without service
on the corporate records office. Service was to be affected three weeks prior to the
continuation of the trial set for August 22, 2019. An Affidavit of Service was filed on
August 2, 2019. No response was received by the court or the claimant or her

counsel. The trial then proceeded in the absence of the named respondents.

[10] The respondents by Counterclaim, Mr. Wang and Ms. Zhang, did not attend
at or participate in the trial.

[11] The Supreme Court Family Rules make specific provision for instances such

as this, where one party does not attend. Rule 14-7(76) provides that:

Failure of one party to appear at trial

(76) If a party is not in attendance when the trial of a family law case is
called, the court may proceed with the trial, including hearing a
counterclaim, in the absence of that party.

[12] With regard to the non-attendance of the husband and other respondents, |
instruct myself that | must consider the evidence and apply the law to the facts found

on the evidence that is before the court. The onus remains on the claimant to prove
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her case on each issue: see, for example, how the onus in an undefended trial is

discussed in Showroom Homes Inc. v. Cowie, 2018 BCCA 419 at para. 32.

[13] With regard to the counterclaim brought by the husband, he did not pursue
the claims raised therein against the wife and her brother and mother. There is no
proof of service of the counterclaim. As noted, the husband did not attend at the trial
and no evidence was led to support his counterclaim against any of the persons
named. In the result, the counterclaim against both Mr. Wang and Ms. Zhang is
dismissed. As the counterclaim against the wife raises some issues similar to those
raised in her Notices of Family Claim, the husband’s counterclaim against the wife

will be addressed further below.
[14] The orders sought by the wife are:

a) An order that the husband make child support payments in the
amount set out in the Federal Child Support Guidelines, SOR/97
175 [Guidelines] table for the child and make payments for special
or extraordinary expenses in accordance with s. 7 of the child
support guidelines for the child.

b) A declaration that the shares of Sinosun registered under the name
of the husband are “family assets”.

c) A declaration that Wendy Sun, Qiao Zhen Sun, and Jian Min Sun
are holding the shares of Sinosun registered under their names in
trust for the wife and the husband and that such shares are “family
assets”.

d) A declaration that the shares of Sinosun are to be valued at $1.20
per share for the purposes of this family law proceeding.

e) A declaration that the wife has a matrimonial interest in the property
located at #608 - 535 Smithe Street, Vancouver, British Columbia.

f) An order for unequal division of family assets, under the FRA,
including:

i. al100% interest in the family home;

ii. an order that the husband pay one half of any and all rental
income from real property jointly owned by the husband and the
wife, and specifically the family home;

iii. any other real property constituting a family asset;
iv. a 100% interest in the RRSPs held by the husband;
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v. an order that the husband pay to the wife as compensation for
the shares of Sinosun an amount not less than:

A. $2,189,220, based on the wife’s interest in the shares of the
husband and his relatives Wendy Sun, Qiao Zhen Sun, and
Jian Min Sun;

B. in the alternative, $1,064,220, based on the wife’s interest in
the shares of Bing Wang and Zhuan Yang Zhang which
were transferred to Qiao Zhen Sun;

C. in the further alternative, $600,000, based on the wife’s
interest in the shares of herself and the husband; or

D. in the further alternative, $180,000, based on the wife’s own
shareholdings.

g) Pre-judgment and post-judgment interest pursuant to the Court
Order Interest Act, R.S.B.C. 1996, c. 79, as amended.

h) Costs of this action on a Scale B.

. PRELIMINARY ISSUES
A. Territorial Competence

[15] On May 24, 2014, the husband filed a Jurisdictional Response which disputed
that this court has jurisdiction over him with respect to child support. He made the
submission that this court ought not to exercise its jurisdiction over him with respect

to child support claims. He is a resident of Hong Kong.

1. Territorial competence of the B.C. courts over
property division
[16] Although no issue was raised by the husband regarding the jurisdiction of this
court over the property claims, out of an abundance of caution | will address that

issue.

[17] First, this court has jurisdiction simpliciter over this proceeding by virtue of
ss. 3(e) and 10(a) of the Court Jurisdiction and Proceedings Transfer Act, S.B.C.
2003, c. 28, s. 10(a) [CIPTA]. While s. 10(a) of the CJPTA only enshrines a
rebuttable presumption of a real and substantial connection, giving rise to territorial
competence, where such a presumption is established, the burden of rebutting the
presumption rests with the part challenging the assumption of jurisdiction: Club
Resorts Ltd. v. Van Breda, 2012 SCC 17 at para. 95.
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[18] In any event, | agree with the wife’s submissions that this court has
jurisdiction as the most convenient court, or forum conveniens, to consider division

of family assets situated in Canada.

[19] The court order made by the People’s Republic of China Beijing City
Chaoyang District People’s Court on June 20, 2011 (the “Chinese Divorce Order”) is
in the form of a mediation agreement which is confirmed by the court, and has legal

effect after signing by the parties. It includes the following terms:

¢ that Ms. Wang and Ms. Sun are divorced,;

¢ that Ms. Wand will raise their son and Mr. Sun would have monthly visits
with their son, but needed to give advance notice; and

o that Ms. Wang will retain family assets situated in China including two
motor vehicles, two pieces of real property, 76% of the parties’ equity in
Beijing Sainuoyang Science & Technology Company Limited, and all of
the parties’ interests in Beijing Wangmin Ancient Craft Shop.

[20] The Chinese Divorce Order covered assets situated in China. Not only is
there is no order regarding division of the assets of the parties situated in Canada,
the Order states: “The property of the two parties have abroad will be settled
separately”. The orders sought are not an attempt to vary or set aside the Chinese

Divorce Order.

[21] In his Counterclaim, Mr. Sun claims that the Chinese Divorce Order should
entitle him to an unequal division of family property situated in Canada because the
wife was granted assets in China. He raises no issue with the jurisdiction of this

court to make that determination of the division of Canadian assets.

2. Territorial competence of the B.C. courts over child
support

[22] Mr. Sun disputes the B.C. court’s jurisdiction over him in relation to child
support payments for the child. Mr. Sun has not made the argument that he is not
habitually resident in British Columbia and that the FLA does not apply to him.
Rather, he states that the child is habitually resident in China in his Response to

Amended Notice of Family Claim.
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[23] On the evidence, the parties’ son has an established life in British Columbia,
such that he may be considered to be ordinarily resident in British Columbia. He has
lived here and attended school here over several years. Although there is not any
issue regarding guardianship, parenting time or contact with the child, pursuant to
the FLA, the child would be habitually resident in British Columbia pursuant to

s. 72(2)(b) of the FLA.

[24] In any event, the court also has territorial competence over the father under
s. 3 of the CIPTA:

A court has territorial competence in a proceeding that is brought against a
person only if

(a) that person is the plaintiff in another proceeding in the court to which
the proceeding in question is a counterclaim;

(b) during the course of the proceeding that person submits to the court’s
jurisdiction;

(e) there is a real and substantial connection between British Columbia
and the facts on which the proceeding against that person is based.

[25] In this respect, | also agree with the wife that the husband, having attorned to
the court’s jurisdiction over the remainder of the proceedings, cannot deny that the

court has territorial competence over the issue of child support.

[26] | therefore find that this court has jurisdiction over Mr. Sun with respect to the

issue of child support.

B. Operation of the Family Law Act

[27] The pleadings of both parties were commenced under the FRA. Since the
commencement of this family law claim on October 23, 2012, the FLA came into
effect on March 18, 2013.

[28] The transitional provisions in the FLA provide that, generally, the new FLA will
apply to proceedings commenced under the FRA. Importantly, all child-related
issues will be determined on the basis of the new act. For our purposes, it is

relevant to note that s. 252(2) provides that “a proceeding respecting property
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division started under the former Act must be started or continued, as applicable,
under the former Act as if the former Act had not been repealed.” In summary, the

statutory frameworks that apply to the different elements of this case are as follows:

€) property division (of the family home, any other real property,
the shares of Sinosun, and the RRSPs) will be determined
under the FRA; and

(b) issues relating to the child will be dealt with under the FLA.

[29] One result of the application of the FRA to property division is that the
definition of “family asset” under the FRA is more limited than the definition in the
FLA. As will be discussed further, a “family asset” under the FRA must be property

that is “ordinarily used” “for a family purpose” (s. 58), whereas under the FLA, it is

property that is under either party’s name (s. 84) which is not excluded property.

[30] In order to have the FLA apply to the division of property, the consent of

Mr. Sun would be required. Such consent was not received.

C. Evidence — Admissibility of Documents
1. The documents in question

[31] Ms. Wang seeks to rely on evidence set out in documents standing on their
own as well as affidavits, including affidavits made by persons who did not attend

trial and made in respect of another proceeding.

[32] Atthe commencement of the trial on August 22 and 23, 2019, | raised
concerns regarding the admissibility of these documents and affidavits for the truth
of their contents. Counsel provided thorough submissions and the following charts
in closing submissions. With those submissions, the marking of some of the exhibits

as far identification remains for the reasons below.

(a) “Bare” documents

[33] These documents include the audited financial statements of Sinosun and the

minutes of its directors’ meetings.
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(b)  Affidavits

[34] The affidavits made in the family law proceeding are as follows:

Affidavit Relevant Exhibits

Affidavit #1 of Song Xue made on A - Notice of Articles of Sinosun
10/Apr/2013 | - Central Securities Register of Sinosun
Affidavit #1 of Jing Wang made on A - central securities register of Sinosun
29/0ct/2013

Affidavit #3 of Jing Wang made on A - Central Security Register

3/Jan/2014 B - Wendy Sun'’s affidavit made in the

corporate action

Affidavit #2 of Tracy Zhang (Song A - Audited financial report (no source
Xue’s legal assistant) made on given)
12/Feb/2014

[35] The affidavits made in the Corporate Action, sought to be relied on at the trial

in the family law proceedings, are as follows:

Admissibility sought

Affidavits Relevant Exhibits ,

under:
Affidavit #1 of B - Notice of articles of SCFR 10-4(15) An affidavit
Roxana Shui Ping Canadian Sinosun Energy may be used in a family
Luk made on Inc. from BC Online case even though it was
3/0ct/2012 C - share certificate of Jing | made before the family

Wang (which Jing obtained | case was started
from lawyer William Weiguo
He of Davis LLP

Affidavit #1 of Wei B - Capital Verification Principled Approach
Cui made Report verifying Sinosun
on 14/Dec/2012 HK’s investment in the
Chinese Coal Mining
Company
Affidavit #1 of Jing D - Notice of Articles of The Exhibit was introduced
Wang made on Sinosun BC from BC Online | into evidence via Jing
14/Dec/2012 Wang at trial
Affidavit #1 of Tracy | D - response from Sinosun’s | Song Xue’s office to re-
Zhang made on lawyer, Thomas Manson, swore the affidavit, and
12/Aug/2013 with the affidavit of Wendy ensured it complies with
Sun and a binder of SCFR 10-4(13).
corporate and financial
records for document The court allows affidavit
production, including the evidence under SCFR

audited financial reports of 14~7(71)(a).
Sinosun up to March 31,
2012

2021 BCSC 2123 (CanlLll)



Wang v. Sun

385

Page 12

Affidavits

Relevant Exhibits

Admissibility sought
under:

Affidavit #2 of Tracy
Zhang made on
24/0ct/2013

B- shareholders’ resolutions
of Sinosun included in the
binder of corporate and
financial records of Sinosun
delivered by Thomas
Manson, lawyer for Sinosun

At or before trial a court
may order that evidence of
a fact or document be
presented at the trial in
any manner. The court
allows affidavit evidence
under SCFR 14-7(71)(a).

Affidavit #2 of Jing
Wang made on
14/Mar/2014

B - audited financial
statements for Canadian
Sinosun Energy Inc. for
years ended March 31, 2013
and 2012, along with
covering letter from Owen
James, lawyer

The affidavit was
introduced as an Exhibit at
trial through Jing Wang

Affidavit #1 of Tim
Tiemin Sun made on
23/May/2014

A - counterclaim filed by Tim
Sun in the family proceeding

Admission - “Declaration
against interest” Principled
Approach

Xiaojuan Dang made
on 2/Jun/2014

Affidavit #3 of Jing None Direct evidence of Jing
Wang made on Wang at trial.
2/Jun/2014

Affidavit #1 of None Principled approach

[36] There are two categories of affidavits.

[837] The first group of affidavits serves to present the evidence of witnesses or

parties with knowledge of the facts relevant at trial and who are not present to testify

at trial. These are the affidavits of Wei Cui, Xiaojuan Dang, and Tim Sun, all

prepared in the Corporate Action.

[38] The second group of affidavits are filed to introduce certain documents,

namely the documents relating to Sinosun, into evidence. These are the affidavits of

Roxana Shui Ping Luk, Tracy Zhang, Song Xue, and Ms. Wang made in either the

family law proceeding or the corporate action. As the function of this second

category of affidavits was primarily to introduce the corporate documents of Sinosun,

they are grouped together with the “bare documents” in this discussion.
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[39] Ms. Wang submits that the lack of evidence of the corporate affairs and
finances of Sinosun is a result of Mr. Sun’s refusal to participate in these
proceedings. Ms. Wang says that she is in the position of relying on documents that
have come into her possession, but that she did not personally create, in order to
piece together an adequate financial picture of the corporation and of Tim Sun.

Ms. Wang also states that, as a general proposition, the rules of evidence ought to
be applied in a more relaxed manner in the civil context, especially where the best
interests of the child are at stake.

2. Law

[40] The starting point is R. 14-7(71) of the Supreme Court Family Rules which
grants the court discretion in how evidence of particular facts may be presented at

trial:

Evidence of particular facts

(71) At or before a trial, the court may order that evidence of a fact or
document may be presented at the trial in any manner, including

(a) by statement on oath of information and belief,
(b) by documents or entries in books,
(c) by copies of documents or entries in books, or

(d) by a specified publication that contains a statement of that
fact.

[41] Several other provisions in the Supreme Court Family Rules govern the forms

of presenting evidence at trial:

€) Rule 14-7(40) on the use of deposition evidence given by
witnesses (either video or transcript) at trial;

(b) Rule 14-7(54) on the use of certified transcripts of other
proceedings (under oath), if the witness is dead or otherwise
unable to attend and testify. This requires reasonable notice
from the party intending to rely on the transcripts.

(©) Rule 14-7(59), providing that the court may require that the
evidence in chief of a witness may be given by affidavit. The
party may apply to the court to use an affidavit under this rule
before or at trial. Such affidavit should be served on all parties
28 days before the application. The other parties may require
that the witness appear at trial for cross-examination.
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(@) Documents

[42] Documentary evidence at trial may be presented by the following methods:

(@) adocument agreement between the parties, or notices to
admit under the Supreme Court Family Rules;

(b) through witnesses;

(©) the Canada Evidence Act, R.S.C. 1985, c. C-5, and
Evidence Act, R.S.B.C. 1996, c. 124; and

(d)  common law exceptions to the hearsay rule, including the
principled approach to hearsay.

[43] As there is only one party currently participating in this trial, there is no

document agreement for the court.
[44] No Notices to Admit were served by the claimant.

[45] The wife does not have personal or direct knowledge of all of the
documentary evidence that she seeks to rely on at this trial. The other witness,

Song Xue, was the wife’s former lawyer in this action and in the Corporate Action.

[46] | note here that | found the wife’s testimony to be credible and given sincerely
in a straightforward manner. Where she testified about the family history and
events, | have no hesitation in accepting her evidence as reliable. However, her
knowledge of the corporate history is minimal, and her ability to accurately recount
dates and transactions was somewhat impeded by her lack of memory. Mr. Xue’s

evidence was entirely credible and reliable.

[47] In this case the wife asks the court to admit a number of corporate documents
as business records under the B.C. Evidence Act or, alternatively, as business
records under the common law or, in the further alternative, under the principled
approach to hearsay. The Continuing Legal Education Society’s practice manual,
Introducing Evidence at Trial: A British Columbia Handbook, 4th ed. (Vancouver,
Continuing Legal Education Society of British Columbia, 2020) at 182-183 suggests

that this approach is acceptable:
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If a business record is not admissible under the relevant Evidence Acts, it
may still be admissible under the common-law exception to the hearsay
rule... Section 30(11) of the Canada Evidence Act and s. 54 of the B.C.
Evidence Act provide that the statutory exceptions do not replace the
common law.

If, for any reason, a business record is not admissible under the common law
exception found in Ares v. Venner, it may still be possible to enter the records
as a principled exception to the hearsay rule set out by the Supreme Court of
Canada in R. v. Bradshaw, 2017 SCC 35. To enter the records under the
principled approach, the party tendering the documents must show that they
are both necessary and reliable.

[48] The practice manual (at 183) also notes that the Court of Appeal in R. v.
Lemay, 2004 BCCA 604, applied this approach when they declined to admit
microfiche prints of cheques under the Canada Evidence Act but admitted them
under the principled approach. Lemay establishes that the principled approach to
hearsay does not only cover out-of-court oral statements, but also applies to
documents: at para. 46. This approach of using the principled approach when the
facts do not satisfy other exceptions to the hearsay rule (of which the business
records exception is one) was set out by the Supreme Court of Canada in R. v.
Starr, 2000 SCC 40 at para. 106:

In the result, 1 conclude that the Court of Appeal erred in admitting the
statement in question under the "present intentions" exception to the hearsay
rule. However, Khan, supra, and subsequent cases have established that
hearsay that does not fit within a traditional exception may nonetheless be
admissible if it meets the twin criteria of reliability and necessity. This case
therefore requires that we determine the admissibility of evidence under the
principled approach, and more particularly, the interaction between the
principled approach and the traditional exceptions. In so doing, | conclude
that hearsay that does fit within a traditional hearsay exception, as currently
understood, may still be inadmissible if it is not sufficiently reliable and
necessary. The traditional exception must therefore yield to comply with the
principled approach.

[49] The decision of Mr. Justice Giaschi in Oswald v. Start Up SRL, 2020

BCSC 205, utilises and discusses this approach: at paras. 13-26. In that case, the
plaintiff was seeking specific performance of a memorandum of understanding that
allegedly required the defendant to buy the plaintiff’'s shares in a corporation called

ICTC Holdings at a certain price; the defendants counterclaimed, alleging that the

2021 BCSC 2123 (CanlLll)



389

Wang v. Sun Page 16

plaintiff had misrepresented the performance of the ICTC shares. The defendants
produced a witness to give evidence on the performance of the ICTC shares and he
relied on a number of corporate documents, to which the plaintiffs took issue. The
defendants took the position that these documents were admissible for the truth of
their contents “either as business records or under the principled exception to the

hearsay rule”: para. 10.

[50] Mr. Justice Giaschi sets out the principles discussed above in addition to the
tests for admissibility as a business record and the legal underpinning of the
principled approach. As in this case with Mr. Xue, the applicants in Oswald called a
witness found largely capable of authenticating the documents: at para. 27.

Mr. Justice Giaschi goes on to admit financial statements as business records,
stating that “[i]t is well known that financial statements are prepared by companies
as a matter of course and are routinely admitted into evidence as a business
record”: at para. 29. Mr. Justice Giaschi’s discussion at paras. 50 and 51 suggests

that the business records tests and the principled approach were applied together.

(b) Affidavit evidence of parties or witnesses not
present at trial

[51] The affidavit evidence of witnesses not present at trial poses difficulties for
the purposes of analysis. The wife is asking the court to admit three affidavits sworn
in the Corporate Action, even though two of the affiants are out of the jurisdiction

and one, the husband, was served but refuses to participate.

[52] The wife says the question of admissibility of, and reliance on, the Corporate
Action affidavits should be informed by the judicial commentary on R. 14-7(54),

which provides:

(54) If a witness is dead, or is unable to attend and testify because of age,
infirmity, sickness or imprisonment or is out of the jurisdiction or his or
her attendance cannot be secured by subpoena, the court may permit
a transcript of any evidence of that witness taken in any proceeding,
hearing or inquiry at which the evidence was taken under oath,
whether or not involving the same patrties, to be put in as evidence,
but reasonable notice must be given of the intention to give that
evidence.
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[53] The wife points to Sjerven v. Port Alberni Friendship Center, [1999] B.C.J.

No. 1183 (S.C.), in which “the court considered whether out-of-court statements from
witnesses who were deceased at the time of trial could be admitted under Rule 40(4)
(the equivalent of Rule 14-7(54)).” There, she says, the court applied the common
law of hearsay to determine whether the transcript was admissible under that
subrule. This appears to still be the approach, applied most recently in the civil
context (under R. 12-5(54) of the Supreme Court Civil Rules) by Mr. Justice Gomery
in Carnival Corporation v. Vancouver Fraser Port Authority, 2021 BCSC 643.

[54] There are examples where a similar approach has been taken when the
evidence at issue is in affidavit form. In Malik (Admissibility of evidence of the
Deceased Mr. Malik), 2007 BCSC 934, the plaintiff sought to admit both transcripts
and affidavits of a deceased person at trial. Two of the affidavits had been sworn
over ten years prior and in respect of different actions. After applying the principled
approach to hearsay to the deceased’s transcripts, Justice Burnyeat, at para. 57,
held that the principles which governed the admissibility of the transcripts (i.e., the

principled approach to hearsay) also applied to affidavits.

[55] As discussed above, Rule 14-7(71) grants the court broad jurisdiction to
accept evidence in a number of formats. That being said, certain types of evidence
are subject to formal requirements. For instance, R. 14-7(54) prescribes the
circumstances in which transcripts from another proceeding may be put into
evidence. There is no analogous provision dealing with the admissibility of affidavits

filed in other proceedings.

[56] Rule 10-4 of the Supreme Court Family Rules sets out the requirements to
which affidavits must conform in a “family law case”, defined in R. 1-1 to include a
proceeding in which an order under the FLA is sought. Rule 10-4 largely addresses
the required format of affidavits in family law cases. Rule 10-4(1) provides that
affidavits “used in a family law case must be filed” and R. 10-4(3)(b) states that
affidavits must contain “the sequential number of the affidavit made by that person in

the same family law case.” Together, it could be argued that these provisions
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preclude the use of affidavits made in respect of other proceedings, even where

parties to the current proceeding swore them.

[57] Rule 10-4 could be read to limit the broad discretion given to the court by

R. 14-7(71) as to how facts are proven at trial. The result would be a set of
circumstances where the court could admit hearsay in documentary form, but not via
affidavit from another proceeding, in spite of whatever circumstantial guarantees of
reliability might be present in that affidavit on the facts. On my reading, the Rules do
not contemplate the exceptional scenario currently before the court (i.e., where a
party seeks to rely on an affidavit filed in another proceeding). Rule 10-4 clearly

speaks to the form and content of affidavits filed in the present proceeding.

[58] An affidavit filed in another proceeding does not possess any unusual
qualities; it becomes a hearsay statement, which may or may not be endowed with
the requisite qualities of necessity and reliability that would allow for its admission
into evidence. A party may seek admission of that affidavit as a mere hearsay
statement, like any other out of court statement sought to be admitted for its truth. In
my view, R. 10-4 does not limit the court’s ability to apply the common law of

hearsay to the affidavits filed in the Corporate Action.

[59] That being said, the question of whether | am able to admit affidavits from
another proceeding is separate from the question of whether or not | should admit
them. The approach to be applied to the latter question is that which was laid out in
R. v. Bradshaw, 2017 SCC 35 and R. v. Khelawon, 2006 SCC 57. The two main
criteria that an out of court statement must satisfy in order to be admitted are
necessity and reliability (although their satisfaction does not necessarily mean the

statement will be admitted): Khelawon at para. 49.

[60] In any event, notwithstanding the body of the affidavits, | find that | am under
R. 14-7(71) | can accept into evidence certain documents annexed to affidavits filed

in the Corporate Action as exhibits akin to the bare documents.
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D. Discussion
1. Application to the “bare” documents

[61] Having regard to the case law set out above, | now turn to its application to

various “bare” documents.

[62] Certain corporate documents relating to Sinosun were delivered to Jing
Wang’s first lawyer, Song Xue, on Mr. Xue's request, by the lawyer for Sinosun.

These documents included:

a. audited financial statements, prepared by Chang Lee LLP and
MNP LLP (as Chang Lee LLP was merged into MNP LLP);

b. minutes of a Meeting of Directors of Sinosun; and

C. various other corporate documents, including resolutions, etc.

[63] While one of the audited financial statements did note the existence of the
litigation commenced by Jing Wang, | accept that as a third party and an auditor,
there is no interest or bias on the part of the author. The audited financial
statements were prepared in the course of business by a person having personal
knowledge of the matter being recorded, who had the duty to prepare such a record,
and who had no motive to misrepresent their findings. I find that the audited
financial statements are necessary and reliable, and should be admitted for the proof

of their contents.

[64] Although the author of the minutes of the meeting of directors is not indicated,
the minutes note that the recording secretary was Wendy Sun, herself a respondent
in this action. Other attendees included Tim Sun and various other directors of

Sinosun.

[65] In the context of the dispute between the wife and the individuals related to
Sinosun, and the fact that Sinosun has now been dissolved, | agree that it is not
possible for Jing Wang to locate a withess who is able to attest to the corporate

meeting minutes.
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[66] The wife submits that while the author is unknown, thus making it
inadmissible under s. 42 of the B.C. Evidence Act, there is no reason to doubt the
reliability of the minutes. On its face, it was a document recorded in the ordinary
course of business, in a routine fashion. Out of necessity, | agree that this evidence

should be admitted for the truth of its contents.

[67] Various other corporate documents, including resolutions of directors, were
provided as exhibits to the affidavits of Tracy Zhang (legal assistant to Song Xue)
and to Jing Wang, on the basis that they were the recipients of the disclosure of

those documents.

[68] Rule 10-4(13) provides as follows:

(13) An affidavit may contain statements as to the information and belief of
the person swearing or affirming the affidavit, if

(a) the source of the information and belief is given, and
(b) the affidavit is made

() inrespect of an application that does not seek a final order or
a change in, or a suspension or termination of, a final order, or

(ii) by leave of the court under Rule 10-3 (4) (e) or 14-7 (71) (a).

[69] In Coast Building Supplies Ltd. v. Superior Plus LP, 2016 BCSC 1867, the
affidavit of the legal assistant did not meet Rule 22-2(13) (the equivalent of Rule 10-
4(13), in the Supreme Court Civil Rules) because she did not identify the source of
the information and did not attest to her belief in it. The court held at paras. 10-12
that failure to identify the source, and simply referring to a confidential source, did
not meet the requirement of reliability.

[70] In this case, some of the affidavits originally filed in the family law proceeding
and the Corporate Action do name the source of the Sinosun documents as being
either Thomas Manson or Owen Wilson, being the lawyers at their respective times

for Sinosun.

[71] While these lawyers were not the authors or creators of the documents, they
were lawyers at the company’s designated records office. They were compelled by
order of the court in the corporate action to disclose the documents.
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[72] The affidavit from Song Xue sworn during this trial, was the office which was

the recipient of the documents of Sinosun.

[73] Inthese rather unusual circumstances, | therefore make an order under
Rule 14-7(71)(a), that evidence of a fact or document—namely, the copies of
Sinosun’s records delivered pursuant to court order—be presented by sworn
statement, and furthermore that it may contain statements based on the information

or belief of the person swearing it, under Rule 10-4(13).

2. Application to the affidavits

[74] | have concerns about the reliability of all three affidavits. Certainly, the fact
that these are not just out of court statements, but out of court sworn statements
goes some way towards mitigating the specific hearsay dangers present on the
facts, and one affidavit is from the husband, a party. However, the fact is that the
affiants did not prepare these statements in anticipation of these family law

proceedings.

[75] There is no substitute for the presence of the witnesses. Although the
husband did not attend and, therefore, would not have been able to cross-examine
the witnesses on their statements even if there had been an opportunity to do so,
this does not necessarily neutralize the concerns to which untested evidence gives

rise.

[76] In any event, | have considered the content of the affidavits from the
Corporate Action, but ultimately, my legal analysis does not require them. The facts

of this case do not make their admission necessary.

[I. CHILD SUPPORT

[77] The wife is making a claim for child support against the husband. Her claim is
for support in the amount set out in the Guidelines table for the child and for special

or extraordinary expenses in accordance with s. 7 of the Guidelines.

[78] Three issues must be resolved: the income of the father, retroactivity, and

special expenses.
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[79] The basic principles regarding child support are that it is the right of the child,
and parents have a legal duty to financially support their children: FLA, s. 147. Itis
the obligation of parents to support their children in a way that is “commensurate
with their income”; this parental obligation “exists independent of any statute or court
order”: D.B.S. v. S.R.G., 2006 SCC 37 at para. 54.

[80] The amount of child support payable is determined in accordance with the
Guidelines, unless the court is satisfied that a different amount is reasonable: FLA,
s. 150. The calculation is objective and based solely on the parties’ incomes and the

number of children, rather than on pure needs-based criteria.

[81] The duration of child support payments, however, depends on the
circumstances and needs of the child, and may cause child support obligations to

continue when the child is no longer a minor.

[82] Core principles of child support obligations include the principle that child
support should provide children with the same standard of living they enjoyed when
their parents were together: D.B.S. at para. 38. However, when a payor’s income
increases, then the child is also entitled to a greater quantum of support: D.B.S. at

para. 45.

A. Retroactive Support

[83] Itis apparent that, setting aside the jurisdictional dispute (which has been
discussed above), the child has the right to child support from Mr. Sun. In addition

to prospective support, retroactive support may be awarded.

[84] In D.B.S., the Supreme Court of Canada set out factors governing when
retroactive child support may be appropriate at paras. 94-117. | will summarize

them here:

a) A reasonable excuse for why support was not sought earlier: Child
support might not be awarded retroactively where there has been
unreasonable delay in applying for support, due to the payor’'s
interest in certainty, and to encourage recipients to act promptly in
their child’s interests. This is balanced by the principle that child
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support is the right of the child which cannot be waived by the
recipient parent: see paras. 100-104.

b) Conduct of the payor parent: Where the payor parent has engaged
in blameworthy conduct, the courts should not hesitate to take that
into account. Blameworthy conduct is defined as “anything that
privileges the payor parent’s own interests over his/her children’s
right to an appropriate amount of support.” It includes hiding
income increases from the recipient parent, intimidating the
recipient parent to dissuade them from bringing an application for
child support, and misleading a recipient parent into believing that
their child support obligations are being met when they are not.
Consciously ignoring one’s obligations is also blameworthy: see
paras. 105-107.

c) Circumstances of the child: The present circumstances of the child
(whether he is currently enjoying a high standard of living such that
he would not benefit from a retroactive award, or whether he is
currently in need) may impact the propriety of a retroactive award.
The needs of the child at the time the support should have been
paid should also be considered, and compensation through a
retroactive award may be appropriate where a child underwent
hardship in the past. Hardship suffered by the recipient parent or
other family members, however, are irrelevant: see paras. 111-113.

d) Hardship occasioned by a retroactive award: The courts will
consider the fact that a payor may no longer be able to afford
support payments, since retroactive awards are based on past
income rather than present. Payors may have new families and
new family obligations. Therefore, courts should attempt to
minimize hardship when making retroactive awards: see
paras. 114-116.

[85] After considering these factors and establishing that a retroactive award is
due, the court may then choose one of the following:

the date when an application is made to a court;
the date when formal notice was given to the payor parent;
the date when effective notice was given to the payor parent; and

Qo T p

the date when the amount of child support should have increased.

As a general rule, the date of effective notice is to be the default option: D.B.S. at

para. 118.
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[86] In the present case, Mr. Sun has not contributed or paid support since shortly
after the parties’ divorce in 2011. The last payment was at the end of 2011 (8000-
9000 RMB per month), and in 2012 two payments were received. The amount was
determined by Mr. Sun unilaterally. 2011 was the last visit between the child and
Mr. Sun.

[87] Ms. Wang made a claim for child support when she amended her Notice of
Family Claim to include a claim for child support on May 1, 2014. As there is no
evidence that Mr. Sun received effective notice prior to that date, there was a delay
of approximately three years between the parties’ divorce and the claim for child

support.

[88] Three years is not an unreasonable delay such that there would be hardship
to Mr. Sun. The right of the child to support outweighs the concerns of delay.

[89] In the usual course the payor would have the onus of satisfying the court that
retroactive support should not be ordered on the basis that they would suffer
hardship as a result. Given the husband’s refusal to participate, no such evidence is
before me. Hardship to the payor has therefore not been established and has not

factored into my analysis.

[90] Further, | agree with the wife that Mr. Sun has engaged in blameworthy
conduct by requiring Ms. Wang to apply for substitutional service of the Notice of
Family Claim and other pleadings, and by generally delaying the proceedings and
seeking to avoid his support obligations on jurisdictional grounds. Most importantly,
he has failed to provide financial information and failed to communicate, attend the

trial, or participate in any way after his pleadings were filed.

[91] Inthese circumstances, a retroactive child support award is reasonable and

necessary.

[92] Retroactive child support is therefore payable from May 1, 2014.
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B. Income Determination

[93] Section 16 of the Guidelines, provides that, subject to ss. 17-20, a spouse’s
annual income is determined using the sources of income set out under the heading
“Total Income” in the T1 General form, or Line 150, issued by the Canada Revenue
Agency, and is adjusted in accordance with Schedule Ill. The court then looks to
ss. 17 to 20 to determine whether any of the exceptions in those provisions apply,
and if so what effect they should be given on the facts of the case.

[94] Section 17 provides the court with discretion to depart from a spouse’s Line
150 income, having regard to either a pattern of income over time or non-recurring

losses:

Pattern of income

17 (1) If the court is of the opinion that the determination of a spouse’s
annual income under section 16 would not be the fairest
determination of that income, the court may have regard to the
spouse’s income over the last three years and determine an amount
that is fair and reasonable in light of any pattern of income,
fluctuation in income or receipt of a non-recurring amount during
those years.

Non-recurring losses

(2) Where a spouse has incurred a non-recurring capital or business
investment loss, the court may, if it is of the opinion that the
determination of the spouse’s annual income under section 16
would not provide the fairest determination of the annual income,
choose not to apply sections 6 and 7 of Schedule lll, and adjust the
amount of the loss, including related expenses and carrying charges
and interest expenses, to arrive at such amount as the court
considers appropriate.

[95] Section 18 of the Guidelines provides the court with jurisdiction to depart from
a spouse’s Line 150 income where they have the ability, through corporate vehicles,

to manipulate their income. It provides as follows:

Shareholder, director or officer

18 (1) Where a spouse is a shareholder, director or officer of a corporation
and the court is of the opinion that the amount of the spouse’s annual
income as determined under section 16 does not fairly reflect all the
money available to the spouse for the payment of child support, the
court may consider the situations described in section 17 and
determine that the spouse’s annual income to include
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(a) all or part of the pre-tax income of the corporation, and of
any corporation that is related to that corporation, for the
most recent taxation year; or

(b) an amount commensurate with the services that the
spouse provides to the corporation, provided that the
amount does not exceed the corporation’s pre-tax income.

[96] In this case, if there was available any pre-tax income information of the
corporation or a payment that is commensurate with services Mr. Sun provided or
provides to the company, the court could find that the income Mr. Sun provided in
his previously filed financial statement at Line 150 is not reflective of the correct

amount that should be considered for child support.

[97] However Mr. Sun has provided no information about his income. It therefore
is necessary for the court to impute income to him. The provisions for imputing

income are found in s. 19 of the Guidelines:

19 (1) The court may impute such amount of income to a spouse as it
considers appropriate in the circumstances, which circumstances
include the following:

(a) the spouse is intentionally under-employed or unemployed,
other than where the under-employment or unemployment is
required by the needs of a child of the marriage or any child
under the age of majority or by the reasonable educational or
health needs of the spouse;

(b) the spouse is exempt from paying federal or provincial income
tax;

(c) the spouse lives in a country that has effective rates of income
tax that are significantly lower than those in Canada;

(d) it appears that income has been diverted which would affect the
level of child support to be determined under these Guidelines;

(e) the spouse’s property is not reasonably utilized to generate
income;

(f) the spouse has failed to provide income information when under
a legal obligation to do so;

(g) the spouse unreasonably deducts expenses from income;

(h) the spouse derives a significant portion of income from
dividends, capital gains or other sources that are taxed at a
lower rate than employment or business income or that are
exempt from tax; and

() the spouse is a beneficiary under a trust and is or will be in
receipt of income or other benefits from the trust.
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[98] | would also note that, in the context of undefended family actions, the
Supreme Court Family Rules give the court jurisdiction to attribute income to the

payor parent where necessary:

Failure of party to attend

21-6(1)Without limiting Rule 21-5, if a party fails to attend at a trial or hearing
at the time appointed for that trial or hearing, the court may, after
receipt of any evidence of service it considers appropriate, do one or
more of the following:

(b) draw any inference from the failure to attend that the court
considers appropriate, including attributing an amount of
income to the party.

[99] In this case it is necessary to impute income to Mr. Sun under s. 19(1)(f)
because he did not attend at an examination for discovery, nor did he provide
complete and updated financial statements. In fact, Mr. Sun did not provide any
information about his income in the Financial Statement sworn in Hong Kong and

dated January 29, 2014, but rather listed only some of his assets and debts.

[100] The wife relies on the information available. She says that in an auditor’s
report, attached to the Affidavit of Song Xue, on page 184, the company Sinosun
paid Mr. Sun $168,000 in consulting fees in 2012. In addition, Mr. Sun was paid
$141,840 in salaries, benefits and bonuses in 2012. Mr. Sun was the chairman and
CEO of Sinosun from July 2005 to December 2017. This information was not
included in the financial statement he filed in 2014. Although I find this document
reliable, Sinosun was dissolved in 2017, and so the information is not current but

rather historical.

[101] In addition, the claimant relies on a search of Tim Sun’s Linkedin profile that
shows he is an independent director of Hengxing Gold Holding Company limited
since May 2014. According to the company’s annual report for 2017 and 2018,

Mr. Sun receives approximately 130,000 RMB for his work as an independent non-
executive director. This is the equivalent of approximately $25,000 CAD. | decline
to rely on the information in this search of social media as | find it inherently

unreliable.
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[102] An internet search also discloses that Mr. Sun has been one of five directors
of Minco Silver Corporation since 2011. According to the financial statements of
Minco Silver Corporation, the “Director’s fees” are listed as $53,500 for six months at
the end of June 30, 2018. During that same timeframe, $147,833 was paid out in
salaries and benefits. In addition to being a director, Mr. Sun also owns shares of
Minco Silver Corporation. According to a print out from the website Market

Screener, Mr. Sun owns 83,333 shares.

[103] Ms. Wang testified that she has no knowledge of Mr. Sun’s income in recent
years. He is now living in Hong Kong. Indeed, during the marriage, Mr. Sun

controlled his money, and did not want to tell Ms. Wang how much he earned.

[104] In the absence of further information about Mr. Sun’s income, Ms. Wang
submits that the court should impute an income of at least $250,000 CAD.

[105] Itis also submitted that the court should draw an adverse inference, as
permitted by s. 23 of the Guidelines, against Mr. Sun because he failed to provide
income information required by s. 21 and he failed to make himself available for an
examination for discovery as requested by court order. Mr. Sun has failed to
disclose the information about income that is known only to him for the purpose of
calculating his support obligations. | agree that an adverse inference should be

drawn.

[106] The most relevant information although dated, is the salary paid to Mr. Sun
from Sinosun. Taking into account the totality of the evidence made available to the
court, | impute to Mr. Sun an annual income of $160,000 for each of the years from
2014 to 2021.

C. Special Expenses

[107] The Guidelines allow the court to incorporate into child support an amount

that covers special expenses:

Special or extraordinary expenses

7 (1) In a child support order the court may, on either spouse’s request,
provide for an amount to cover all or any portion of the following
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expenses, which expenses may be estimated, taking into account the
necessity of the expense in relation to the child’s best interests and
the reasonableness of the expense in relation to the means of the
spouses and those of the child and to the family’s spending pattern
prior to the separation:

(a) child care expenses incurred as a result of the
employment, illness, disability or education or training for
employment of the spouse who has the majority of
parenting time;

(b) that portion of the medical and dental insurance premiums
attributable to the child;

(c) health-related expenses that exceed insurance
reimbursement by at least $100 annually, including
orthodontic treatment, professional counselling provided by
a psychologist, social worker, psychiatrist or any other
person, physiotherapy, occupational therapy, speech
therapy and prescription drugs, hearing aids, glasses and
contact lenses;

(d) extraordinary expenses for primary or secondary school
education or for any other educational programs that meet
the child’s particular needs;

(e) expenses for post-secondary education; and
(f) extraordinary expenses for extracurricular activities.
Definition of “extraordinary expenses”

(1.1) For the purposes of paragraphs (1)(d) and (f), the term extraordinary
expenses means

(a) expenses that exceed those that the spouse requesting an
amount for the extraordinary expenses can reasonably
cover, taking into account that spouse’s income and the
amount that the spouse would receive under the applicable
table or, where the court has determined that the table
amount is inappropriate, the amount that the court has
otherwise determined is appropriate; or

(b) where paragraph (a) is not applicable, expenses that the
court considers are extraordinary taking into account

(i) the amount of the expense in relation to the income of
the spouse requesting the amount, including the
amount that the spouse would receive under the
applicable table or, where the court has determined
that the table amount is inappropriate, the amount that
the court has otherwise determined is appropriate,

(i) the nature and number of the educational programs
and extracurricular activities,

(iii) any special needs and talents of the child or children,
(iv) the overall cost of the programs and activities, and
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(v) any other similar factor that the court considers
relevant.

[Emphasis added]

[108] Ms. Wang testified regarding the special expenses that she pays for the child
with the assistance of her parents.

[109] After having completed Grade 9 at public school in Vancouver, the child has
been enrolled in a private school in New York state. The yearly cost including board
is $64,000 USD. Ms. Wang hopes that he can finish Grade 12 at that school where
he is able to pursue his interest and abilities in sailing. Financially she relies on her
family and will utilise the proceeds of sale of the family home.

[110] This expense does not qualify as a special expense for the purpose of the

Guidelines. It far exceeds the financial means of the parents.

[111] However, the expenses for the child’s tutoring, dental expenses, debate and
boating classes when he is in Vancouver are special expenses that are to be paid by
the parties jointly. The Tax Assessment for Ms. Wang for the 2019 taxation year
shows a Line 150 total income of $25,285. In the last year she has opened a dress
shop but testified that little income is earned from that shop. Ms. Wang has received
financial assistance from her parents, particularly for the child’s private school

education.

[112] Given their respective incomes, Mr. Sun is to pay 86% and Ms. Wang is to
pay 16% of these special expenses. Ms. Wang is permitted to continue to use

Mr. Sun’s email address, as specified in his Notice of Intention to Act in Person, for
communication regarding special expenses and other matters concerning the

payment of child support.

V. PROPERTY DIVISION

[113] Since the wife’s action was started before the FLA came into force, the FRA,

will continue to apply to property division.
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[114] Section 56 of the FRA provides for equality of entitlement to family assets on

marriage breakup:

56 (1) Subject to this Part and Part 6, each spouse is entitled to an interest
in each family asset on or after March 31, 1979, when

(a) a separation agreement,
(b) a declaratory judgment under section 57,
(c) an order for dissolution of marriage or judicial separation, or

(d) an order declaring the marriage null and void respecting the
marriage is first made.

(2) The interest under subsection (1) is an undivided half interest in the
family asset as a tenant in common.

(3) An interest under subsection (1) is subject to
(a) an order under this Part or Part 6,

(b) or a marriage agreement or a separation agreement.

[115] In this case, Ms. Wang and Mr. Sun were divorced under the Chinese Divorce
Order on June 20, 2011. Therefore, the parties’ entitlement in their respective

undivided half interest in the family assets arose on that day.
[116] A “family asset” is defined in s. 58:

58 (1) Subject to section 59, this section defines family asset for the
purposes of this Act.

(2) Property owned by one or both spouses and ordinarily used by a
spouse or a minor child of either spouse for a family purpose is a
family asset.

(3) Without restricting subsection (2), the definition of family asset
includes the following:

(a) if a corporation or trust owns property that would be a family asset
if owned by a spouse,

(i) a share in the corporation, or
(i) aninterest in the trust
owned by the spouse;
(b) if property would be a family asset if owned by a spouse, property

(i) over which the spouse has, either alone or with another
person, a power of appointment exercisable in favour of
himself or herself, or
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(i) disposed of by the spouse but over which the spouse has,
either alone or with another person a power to revoke the
disposition or a power to use or dispose of the property;

(c) money of a spouse in an account with a savings institution if that
account is ordinarily used for a family purpose;

(d) aright of a spouse under an annuity or a pension, home
ownership or retirement savings plan;

(e) aright, share or an interest of a spouse in a venture to which
money or money’s worth was, directly or indirectly, contributed by
or on behalf of the other spouse.

(4) The definition of family asset applies to marriages entered into and
property acquired before or after March 31, 1979.

[Emphasis added]

[117] In the Third Amended Notice of Family Claim, Ms. Wang seeks unequal
division of family assets. In the only Response filed by Mr. Sun, on June 4, 2014,
Mr. Sun disagrees with the property claims of Ms. Wang in the Amended Notice of
Family Claim filed May 1, 2014. In his Counterclaim he seeks unequal division of

family property.

[118] The primary contested assets are two pieces of real property, shares in
Sinosun held by the parties and their family members, and RRSPs. | will deal with

these in turn.

A. Real Estate

[119] Ms. Wang is claiming an interest in the family home located at #605 - 977
Mainland Street, Vancouver, British Columbia. Ms. Wang and Mr. Sun are
registered as joint tenants. Ms. Wang submits that Mr. Sun is currently collecting

rent from the family home.

[120] A certificate of pending litigation has been registered against title to the family
home by Ms. Wang. Mr. Sun is claiming Ms. Wang’s interest in the family home; he
is seeking an order that he retain it as his sole property. He has also filed a

certificate of pending litigation.

[121] If both spouses owned an asset as joint tenants, the joint tenancy is severed

and both of the spouses become equal owners of the asset as tenants in common:
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FRA, s. 56(2). Therefore, without an agreement or order, courts are to divide family
property equally. However, the court can distribute family property unequally if it
would be considered unfair to divide property equally. This process is also called

reapportionment.

[122] Section 65 of the FRA sets out factors to be considered when determining

whether equal division would be unfair and reapportionment is therefore required:

65 (1) If the provisions for division of property between spouses under
section 56, Part 6 of their marriage agreement, as the case may be,
would be unfair having regard to

(a) the duration of the marriage;

(b) the duration of the period during which the spouses have lived
separate and apart;

(c) the date when property was acquired and disposed of;

(d) the extent to which property was acquired by one spouse through
inheritance or gift;

(e) the needs of each spouse to become or remain economically
independent and self-sufficient; or

(f) any other circumstances relating to the acquisition, preservation,
maintenance, improvement or use of property or the capacity or
liabilities of a spouse.

[123] The party seeking reapportionment bears the onus of proving that the equal
division of family assets provided under s. 56 of the FRA would be unfair, having

regard to the criteria set out in s. 65. Here both parties seek reapportionment.
[124] Both parties here seek unequal division of family assets under the FRA.

[125] Mr. Sun seeks reapportionment wholly in his favour of the remaining assets in
Canada, and of the shares held by himself and his relatives. Ms. Wang asks for the

former matrimonial home to be reapportioned entirely in her favour.

[126] Mr. Sun claims an unequal division of family property and debt on the basis
that the Chinese Divorce Order has awarded Ms. Wang family assets situated in
China including motor vehicles, two pieces of real property, the parties’
shareholdings of Beijing Sainuoyang Science & Technology Company Limited, and

the parties’ interests in Beijing Wangmin Ancient Craft Shop.
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[127] The Chinese Divorce Order’s division of family assets in China is a relevant
factor. However, it does not list which assets in China Mr. Sun received through
agreement. The court cannot assess the division of property in China. However,

the preamble has a reference to a divorce and “splitting the joint property.”

[128] The Chinese Divorce Order also does not deal with property division apart
from the allocation of family assets situated in China. If the parties’ assets in China
were equally split, then the Chinese Divorce Order should have little effect on
division of the assets in Canada.

[129] | am mindful that the entirety of the parties’ family assets must be considered.
Here, | am satisfied that the evidence, while sparse, is sufficient. (Tezcan v. Tezcan,
20 B.C.L.R. (2d) 253 (C.A.) at paras. 109-116.)

[130] One important factor in reapportionment is “the needs of each spouse to

become or remain economically independent and self sufficient”: FRA, s. 65(1)(e).

[131] Since her divorce and move to Canada, Ms. Wang has not worked for any
lengthy period of time. Evidence of efforts to become self- sufficient are balanced
with factors such as the sacrifice of one spouse during the marriage and the period
of time outside of the labour force, and are considered in property division orders
(Moge v. Moge, [1992] 3 S.C.R. 813).

[132] Ms. Wang is now 47 years old. She was born in China and trained in dance
education, working after graduation in a dance school in Beijing. After the marriage
on December 29, 1999, Ms. Wang opened an antique furniture shop in Beijing. She
owned 70% of this shop, and Mr. Sun assisted her as at that time he was not

working.

[133] On the evidence, the family home was ordinarily used during the marriage of
the parties for a family purpose. The parties owned it jointly and lived in it together
with their child while they were in Canada. It is a family asset according to the

definition in s. 58, and subject to presumptive equal division under s. 56.
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[134] The family moved to Vancouver in 2001 where they lived until 2005, and
during which time the child was born. In the following years until after the separation
in 2011, first the family and then Ms. Wang and the child travelled frequently
between Vancouver and Beijing as Mr. Sun had started working in Beijing for a
Canadian mining company. After 2011, Ms. Wang and the child often returned to
Canada, and in 2015 they moved here permanently. On one visit to Vancouver,

Ms. Wang found that Mr. Sun had rented their home on Mainland, and that Ms. Sun
had rented the condominium on Smithe Street. She and the child found other

accommodation.

[135] While in Canada in 2002, the parties together registered Sinosun. Ms. Wang
worked in the company and was involved in its early years until 2008 as it became
established. She located the office space and set up the office where she worked in

the company.

[136] The finding of the court in Bailie v. Bailie, 2010 BCSC 946, at para. 169 is

apropos here:

[169] Reapportionment of the matrimonial home 100 percent to one spouse
is a remedy that is rarely awarded: Kaur. In my view, this is an appropriate
case for such an award. The plaintiff’'s need to remain economically self-
sufficient while bearing all of the costs associated with the care and
upbringing of two teen-aged children is a paramount factor in this case.

Mr. Bailie has not contributed by way of child support to the children and his
non-attendance at this proceeding likely foreshadows further disregard of his
obligations to the children. | conclude that an equal division of the
matrimonial home would be unfair. The Salisbury Avenue property will be
reapportioned 100 percent in favour of the plaintiff.

[137] Since Mr. Sun has not participated in this trial or contributed any child support
to the child and has left Ms. Wang to be economically self-sufficient and bear all of
the costs associated with the care and upbringing of the child, fairness requires that

100% of the former family home is reapportioned to Ms. Wang.

[138] Ms. Wang also seeks an order that Mr. Sun pay to her one-half of any and all
rental income from real property jointly owned by them, and specifically the family

home.
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[139] The evidence regarding the family home being rented to tenants arose when
Ms. Wang and the child came to Vancouver in 2012. Ms. Wang testified that without
her knowledge or consent the home had been rented and all their property and
clothing discarded. She was informed by the tenants that Wendy Sun had organized

the rental, and she was told by Mr. Sun that it had been his decision.

[140] | accept Ms. Wang’s evidence that there were tenants living in the family
home in 2012. However, the evidence is insufficient to found the claim for payment
to her of one-half of the rental income. Although Ms. Wang produced a Residential
Tenancy Agreement effective July 1, 2020 for $2100 per month, there is no evidence
to establish that the landlord listed, Wendy Kaip, is in fact Wendy Sun. Further,
there is no evidence about the duration of the rentals, before or after July 1, 2020, or
the expenses incurred to maintain the property. The claim for rental income from the

family home is therefore dismissed.

[141] Ms. Wang is also claiming a matrimonial interest in a property located at #608
- 535 Smithe Street, Vancouver, British Columbia (the “Smithe Street property”). In
her evidence she testified that she and Mr. Sun made a deposit towards the
purchase of that property. She says that her name was later forged, and title to the

property was transferred into the ownership of Mr. Sun’s daughter Wendy Sun.

[142] Ms. Wang testified that she and Mr. Sun signed an Offer to Purchase the
condominium by “pre-sale” on July 16, 2007. Three deposits were paid in July,
August and October 2007. On July 6, 2010 both Ms. Wang’s interest and Mr. Sun’s
interest were assigned to Wendy Sun. Ms. Wang testified that her signature on the
assignment was forged. Title to the Smithe Street property was transferred into the
ownership of Mr. Sun’s daughter Wendy Sun. This was done before the parties’
separation, without Ms. Wang’s consent or knowledge. Ms. Wang reported the

forgery to the Vancouver police.

[143] It appears that Mr. Sun willingly transferred his half-interest to his daughter.
No wrongdoing is alleged against him in this regard.
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[144] However, even if | accept the evidence of Ms. Wang that she did not sign the
assignment to Wendy Sun, and that the assignment to Wendy Sun was completed
and registered without her knowledge or consent, there is no evidence that Wendy
Sun is now the owner of the Smithe Street property.

[145] Ms. Wang may have a claim against Ms. Sun. In this action the evidentiary
basis for the declaration sought of a matrimonial interest is insufficient. In the result

it is dismissed.

[146] Without evidence of the present ownership of Smithe Street property the rent
claimed by Ms. Wang cannot be awarded. Also, there is no evidence of any specific
rental, duration of any rental, the amount of rent collected, or of the expenses of
maintaining the property. In the absence of such evidence it is not possible in this
action to make an order for rent payable to Ms. Wang. The claim for rental income

for the Smithe Street property is therefore also dismissed.

B. Shares
1. Sinosun and the Transaction in 2012

[147] Ms. Wang asserts that the shares held by Mr. Sun and his relatives in
Sinosun are also subject to division. The shares are held entirely by the parties and
members of their respective families. According to the Central Securities Register,

as of February 6, 2013, the shareholdings were as follows:

@) Mr. Sun: 850,000 shares;
(b) Ms. Wang: 150,000 shares;
(c) Wendy Sun: 100,000 shares;

(d)  Qiao Zhen Sun: 1,173,000 shares (previously, 400,000
shares prior to the transfer from Bing Wang and Zhuan
Yang Zhang on August 15, 2012);

(e) Jian Min Sun: 1,375,000 shares.

[148] Ms. Wang’s brother, Bing Wang, and her mother, Zhuan Yang Zhang, also
formerly held shares in Sinosun. Ms. Wang alleges that both her brother’s and her
mother’s shares were transferred out of their name on August 15, 2012, without
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notice and without their permission. Ms. Zhang and Mr. Wang have not owned

Sinosun shares since that date.

[149] Ms. Wang is claiming an interest in the shares of Sinosun held by Mr. Sun
and Mr. Sun’s relatives (Wendy Sun, Qiao Zhen Sun, and Jian Min Sun).

[150] Mr. Sun, in his Counterclaim, seeks the following:

(@) A declaration that Ms. Wang, Bing Wang, and Zhuan Yang
Zhang, are nominees of Mr. Sun, who is the beneficial owner
of the shares held by them (the “Third Party Shares”), and the
transfer of the Third Party Shares to himself, on the basis that
they were held in trust for Mr. Sun (express, implied,
constructive and resulting trust).

(b) A declaration that the Third Party Shares are not family assets
subject to division.

(c) An order pursuant to s. 67 of the FRA and Rules 12-1 and 12-
4 of the Supreme Court Family Rules that Ms. Wang and
Ms. Wang'’s relatives are prohibited from disposing of the Third
Party Shares in any way.

[151] Mr. Sun claims that Ms. Wang, Mr. Wang and Ms. Zhang paid no
consideration for the Third Party Shares and were unjustly enriched by the
registration of the shares in their names, to Mr. Sun’s deprivation, and without juristic

reason.

[152] Ms. Wang seeks division not only of Mr. Sun’s shares, but also those of his
family members. She submits that these too were being used for a family purpose
and, as a result, are subject to division. Additionally, she contends that the shares
formerly held by her brother and mother were actually held for her in trust. In what
Ms. Wang contends was an underhanded manoeuver, their shares were transferred
to Mr. Sun’s sister. Given her submission that these shares were held in trust for her
in any event, Ms. Wang submits that only the legal title passed to Mr. Sun’s sister

and Ms. Wang remains the beneficial owner.

[153] With regard to the Sinosun shares owned by Mr. Sun’s daughter, sister and

brother, the evidence is non-existent, or certainly insufficient, to establish a transfer
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without consideration or a trust relationship. | cannot find that these shares were

held in trust for Ms. Wang.

[154] Mr. Sun’s claims against Mr. Wang and Ms. Zhang are dismissed. As

Mr. Sun’s claims regarding Ms. Wang’s Sinosun shares are similar to Ms. Wang’s
claim against his shares, | will deal with the parties’ claims against each other’s
shares on the merits. But first, | must address the question of whether the shares

are family assets and, therefore, subject to division.

2. Characterizing the shares as family assets

[155] The parties take opposing positions on the question of whether the shares are
family assets and subject to division. Ms. Wang says that they are and that the
shares owned both by Mr. Sun and his relatives ought to be divided. Mr. Sun says
he has been and remains the beneficial owner of the shares held by Ms. Wang and
(formerly) by her relatives, given that they were transferred to Ms. Wang and her
relatives for no consideration. He seeks an order that the shares be transferred to
him. As stated above, each parties’ claim against the other’s family members’

shares is dismissed.

[156] This leaves for determination the total of 1,000,000 shares owned by the
parties. Ms. Wang argues that, because the shares were ordinarily used for a family
purpose, they are family assets within the meaning of FRA, s. 58(2) and subject to
equal division under s. 56 of the FRA. Ms. Wang submits that the shares are family
assets because they “were used during the marriage to pay for family expenses, and
... were used to provide financial security for the family.” For the proposition that
such use would make the shares family assets, Ms. Wang relies on Ogilvie v.
Ogilvie, 14 B.C.L.R. (36) 296, 1995 CanLlIl 2199 (C.A.). In Ogilvie, Ryan J.A. held
that an infrequently used recreational property held by the father constituted family
property. This was so because “it was being maintained to provide financial security
in retirement if necessary”: at para. 10. The wife contrasts Ogilvie with A.R.D. v.
T.P.D., 2005 BCSC 1631, in which preference shares were found not to be a family
asset due to the fact that they only generated dividends twice and were infrequently

used for a family purpose. At para. 35 of A.R.D., Goepel J. (as he then was)
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contrasted this scenario with those in Lotzkar v. Lotzkar, 2003 BCSC 229, and
M.(H.R.) v. B.(D.M.), 2004 BCSC 147, in which “the contested assets were the

foundation of the family’s financial security.”

[157] Ms. Wang also cites A.R.D. for the proposition that the onus is on the party
contesting the assertion that property owned by a spouse is a family asset to

demonstrate that it is not used for a family purpose: at para. 27.

[158] In the present case, there is evidence that the shareholdings were used
during the marriage to assist with family expenses, and, like in Ogilvie, were used to
provide financial security for the family. Mr. Sun has the onus of demonstrating that
his shares were not used for any of these family purposes. He has proffered no

evidence to support his pleadings.

[159] There is also evidence that Ms. Wang contributed to the formation,
incorporation, and operation of Sinosun, the maintenance and management of the
household and family expenses, and to childbearing responsibilities. | conclude that
Ms. Wang contributed to the shares in such a way that Mr. Sun and Ms. Wang’s
shares are therefore family assets.

3. The Order being sought in respect of the shares

[160] In her submissions on the remedy sought in respect of the shares of Sinosun,
Ms. Wang reviews the main asset division provisions under the FRA. Section 56
provides that, on the happening of a triggering event, each spouse becomes entitled
to an undivided half interest in all family assets as a tenant in common. As noted,

s. 58 defines what will constitute a family asset. Section 65 provides the court with
jurisdiction to deviate from equal division where it would result in unfairness. Finally,
S. 66 provides the court with remedial discretion in order to best achieve a fair

distribution of the family assets.

[161] Presumptively, the order to which Ms. Wang would be entitled in respect of
the shares would be an undivided half-interest as a tenant in common of the total

shares possessed by herself and Mr. Sun. However, given a number of
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complicating factors, Ms. Wang asserts that this remedy would be inadequate and

“hollow.”

[162] Ms. Wang submits that the orders a court may make to achieve fair
apportionment of family assets are not limited to those enumerated in s. 66(2), but
can also include “business law remedies,” presumably referring to those available to
a court hearing an oppression petition under s. 227(3) of the Business Corporations
Act, S.B.C. 2002, c. 57 [BCA]. For this proposition, Ms. Wang cites Balic v. Balic,
2006 BCCA 335, where the Court of Appeal addressed, but did not decide the issue
of the court’s jurisdiction to grant those remedies in the family law context. The
guestion in that case was whether the court could order the liquidation of the assets

of a family company for the purposes of asset division.

[163] Ms. Wang cites a trial decision from Ontario, Brisson v. Gagnier, 2011
ONSC 6340, which purports to adopt the same position as that of the court in Balic,
being that:

[26] ... if the jurisdiction exists to order the liquidation of a company in
order to facilitate the distribution of its assets to divorcing spouses, such an
order should be made only in exceptional circumstances, where all the
necessary procedural safeguards (including the joinder of the company) are
in place, and where the court has complete information as to the
consequences of the order sought. ...

[Emphasis in original]
The court in Brisson, however, also states the proposition more directly:

[24]  On the one hand, the respondent submits that the Family branch of
the Superior Court of Justice did not have jurisdiction to make the order for
the sale of corporate assets of FSR Inc. This argument is without merit. First
of all, the Superior Court of Justice whether it hears family matters or
corporate matters is the same court. Different statutes and common law
principles may apply in different fields but that is the extent of the difference.
Secondly, the Court of Appeal in Wildman has clearly stated that the Court
could in a proper case, when dealing with family law issues, pierce the
corporate veil. And finally, any claim that Justice Parfett’s order was incorrect
at law and therefore should be set aside needs to be dealt by the Court of
Appeal and not this court.
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[164] The reason Ms. Wang takes the position that business law remedies are
available to the court for use when dealing with asset division in the family law
context is the status of Sinosun. Sinosun was dissolved on January 9, 2017 for
failing to comply with filing requirements under the BCA. It appears to be

Ms. Wang’s submission that, owing to this dissolution, she no longer has remedies
against shareholders of Sinosun or the company’s assets. For this proposition, she
cites s. 348 of the BCA, which provides, at subsection (3), that:

If a judgment is obtained in a legal proceeding against a dissolved company
before or after its dissolution and it appears that some or all of the company's
assets were distributed, in anticipation of, during or as a result of the
company's liquidation or dissolution, to a person who was a shareholder of
the company,

(a) the judgment creditor may, within 2 years after the date on which the
company is dissolved, bring a legal proceeding against the
shareholder to enforce the liability referred to in paragraph (b) of this
subsection, and

(b) the shareholder is liable to the judgment creditor if the court is
satisfied that

(i) the person was a shareholder of the company at the time of the
distribution,

(i) some or all of the company's assets were distributed to the
shareholder in anticipation of, during or as a result of the
company's liquidation or dissolution,

(i) the shareholder has had an opportunity to raise any reasonable
defences to the judgment creditor's claim against the company
that were not considered in a trial or summary trial in the legal
proceeding in which judgment against the company was obtained,
and

(iv) the amount is justly due and owing by the company to the
judgment creditor.

[165] Section 349 enshrines a similar rule as it relates to assets of the dissolved
company that were not distributed to shareholders prior to or during the liquidation

process:

349(2) If a judgment is obtained in a legal proceeding against a dissolved
company before or after its dissolution, the person who obtained the
judgment may, within 2 years after the date on which the company is
dissolved, apply to the minister for recovery against the dissolved
company's assets.
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[166] Ms. Wang notes that while she initiated both a petition for oppression and this
family claim prior to Sinosun’s dissolution, which allows these claims to proceed as if
dissolution had never occurred (per s. 346(1)(a)), she could never collect on a
judgment obtained against Sinosun because liability can only be enforced against
shareholders or the corporations assets within two years of the date of dissolution.

That date has since passed.

[167] Having reviewed these provisions, Ms. Wang submits that the court ought to
be flexible in considering its remedial options because she “can no longer obtain a
meaningful remedy under the BCA”. She cites the portion of Balic which reviews the
remedial options listed by Southin J.A. in Blackett v. Blackett (1989), 63 D.L.R. (4th)
18, 40 B.C.L.R. (2d) 99 (C.A.), with the relevant one for present purposes being “an
order vesting the shares in a private company in one spouse upon payment of
compensation by the other spouse”: at para. 27. It is an order of this nature that

Ms. Wang appears to be seeking in respect of the Sinosun shares: the shares would
go to Mr. Sun, and he would compensate her for her half interest. That being said, it
appears that the remedy sought is not necessarily a “business law remedy,” as

Ms. Wang seems to suggest, but is a remedy statutorily available in the family law

context under s. 66(2)(c) of the FRA, referred to as a “compensation order”.

4. Would a division of shares result in a “Hollow”
Judgment?

[168] Ms. Wang makes the argument that this court should order that she receive
the monetary value of the shares in Sinosun, rather than the usual order, which is a

simple division of the shares of the company valued at the date of trial.

[169] This argument is premised on the submission that Ms. Wang can no longer
obtain a meaningful remedy under the BCA. This claim is based on her
interpretation of ss. 346-349 of the BCA. They provide that an action may be
instituted against a dissolved company within two years of the date of dissolution
with applying to restore it. That action would proceed as if the company had never

been dissolved. The liability of shareholders and the corporation itself continues
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post-dissolution, but any judgment creditor can only enforce a judgment against a

shareholder within two years of the date of dissolution.

[170] This submission ignores the reality that dissolved companies are only
dissolved conditionally. This was articulated by the court in Saini v. Grand Forks
(City), 2011 BCSC 320:

[13] It has been said that a corporation is:

...a legal person and like a human person lives from birth to the
moment of death. It is a creature of statute. Itis born on
incorporation: It dies upon dissolution.

(R. v. Gill (1989), 40 B.C.L.R. (2d) 360 at 363)

[14]  The City’s submission that the tax sale is a nullity places a great deal
of emphasis on the "death" of the Company on dissolution. However, while a
dissolved corporation has been compared to a dead person, the analogy is
not entirely apt: short of the miraculous, a man once dead remains so, while
a corporation once dissolved is routinely revived. The state of a company
while dissolved but capable of revival has been characterized more aptly as
"one of qualified rather than absolute dissolution" (MacRae v. Broder, 1998
ABQB 1007 at para. 45 discussing Attorney General of British Columbia v.
Royal Bank of Canada, [1937] S.C.R. 459 at p. 473-4 [Royal Bank]).

[171] Section 356(4)(a) of the BCA provides that a dissolved company can be
restored up to ten years after the date of dissolution. Section 356 of the BCA allows
related persons, including shareholders like Ms. Wang, to apply for a full restoration
of the company. Section 364(4) then provides that “[a] company that is restored is
deemed to have continued in existence as if it had not been dissolved, and
proceedings may be taken as might have been taken if the company had not been
dissolved.” If, indeed, there were corporate assets remaining at the time of
dissolution that then escheated to the government, s. 368 of the BCA requires their

return or the repayment of funds that were realized as a result of their disposal.

[172] The interaction between the limitation of liability sections of the BCA
referenced by Ms. Wang and the restoration provisions was discussed by
Justice lyer in Yung v. Three Good Friends Property Holdings Inc., 2018
BCSC 1963:

[68] In their third-party notice, Mr. Lam and 083 claim against TGF for the
$50,000 they say they are owed under the Construction Contract. Mr. Yung
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relies on s. 346(1)(b) of the Business Corporations Act, S.B.C. 2002, c. 57
("“BCA”), which states that a legal proceeding may only be brought within two
years of the dissolution of a company. TGF was dissolved on April 27, 2015,
and Mr. Lam and 083’s third-party notice was filed on October 20, 2017.
However, Mr. Yung restored TGF in August 2018. Section 364(4) of the BCA
states:

(4) A company that is restored is deemed to have continued in
existence as if it had not been dissolved, and proceedings
may be taken as might have been taken if the company
had not been dissolved.

[69] Accordingly, the two years that have elapsed since TGF’s dissolution
is not a bar to Mr. Lam and 083’s claim because according to this provision,
TGF is deemed to have never been dissolved.

[173] Contrary to Ms. Wang’s submissions, these family law proceedings are not
her only remaining chance at a corporate law remedy. The Corporate Action
proceeding that she says has been held in abeyance pending the outcome of this
litigation can go forward as if the company had never been dissolved if she
successfully applies to restore Sinosun. For this reason, the granting of an order
transferring Ms. Wang shares in Sinosun is not necessarily hollow. Thus, the

compensation order sought is not necessary.

[174] In the result, for the reasons below | decline to make the compensation order
sought by Ms. Wang because it is not necessary, reasonably or ancillary. | find that
the shares of Mr. Sun and Ms. Wang were family assets. Ms. Wang is entitled to
equal division of these shares. Mr. Sun’s claim regarding Ms. Wang’s shares is

dismissed.

5. Section 66(2)(c)

[175] Effectively, Ms. Wang seeks an order, either made under s. 66(2)(c) of the
FRA or a provision of the BCA, requiring Mr. Sun to compensate her for her portion
of the Sinosun shares, being valued not at the date of trial, but at some earlier date.
In my view, it is not appropriate to grant the order Ms. Wang seeks under the FRA. |
will not address further any BCA order. The Corporate Action remains as a separate

proceeding.
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[176] Section 66(2)(c) allows the court to make a compensation order where the
other spouse has disposed of property. This provision has been applied in situations
where the asset in issue is valueless at the time of trial as a result of one spouse’s
neglect or willful depletion, and as a result a compensation order is made, valuing
the asset as at the date of the triggering event. However, notwithstanding the
submissions made by Ms. Wang to the contrary, she still has corporate law
remedies available to her through proceedings under the BCA. The remedy she
seeks here in relation to the shares would be more appropriately granted in that

context.

[177] The default order where the family asset to be divided is shares in a company
is for division of the shares. The entitlement that arises on the triggering event is not
an entitlement to the value of the asset, but to the asset itself. This was addressed
in Devick v. Devick, 2005 BCCA 329 at paras. 19-21:

[19] The starting point for the issues raised in this appeal is the Act itself.
Under s. 58(3), if a corporation owns property which would be a family asset
if owned by a spouse, the interest of the other spouse is normally in the
shares in the company. This principle applies where a petitioner spouse has
made a direct or indirect contribution to such a company. In Newson v.
Newson (1993), 45 R.F.L. (3d) 115 (B.C.C.A.), Hinds J.A. said this at

paras. 28-29:

Where a spouse has an interest in the shares in a company
which carries on one or more businesses to which the other
spouse has made a direct or indirect contribution, thus
establishing a claim of a family asset, then, in the absence of
exceptional circumstances, the value of the interest in the
share in the company, rather than the value of the business of
the company to which the other spouse has made a direct or
indirect contribution, should be held to constitute a family
asset...

If there is a power under the Family Relations Act to segregate
assets out of a company into the hands of a shareholder, it is a
power to be exercised sparingly. There may be adverse tax
implications; the security available to suppliers and lenders not
before the court may be put at risk; the value of the shares to a
committed purchaser will be impaired; other unknown obligees
may be prejudiced. It would not be just or prudent to
segregate out corporate assets without evidence as to the
potentially adverse consequences to the company and without
hearing from unrepresented third parties who may be
prejudiced. [Emphasis added.]
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| observe the concern for prejudice to third party suppliers and lenders is just
as relevant here, especially in light of the ranch’s tenuous financial situation.

[20]  Similarly, in Kurcz, supra, MacDonald J.A. held it was an error for a
trial judge to have declared assets of a husband’s dental practice to be family
assets. The asset, he held, was the shares in the company.

[21]  Mrs. Devick’s entitlement under s. 58(3) of the Act is to the shares of
the Company, subject to compensation for unfairness arising from such an
order. This leads to Mrs. Devick’s argument that this Court should order
compensation under s. 66(2)(c) of the Act to remedy the unfairness she must
face because her shares in the Company lack marketable value, and her
husband continues to live on the ranch and benefit from its substantial
assets.

[178] Ms. Wang is not requesting a conventional order. In determining that | cannot
grant such an order, | have considered the following: the appropriateness of a
compensation order, the proper date at which the shares ought to be valued and the

proper value to assign those shares. | will consider these issues in turn.

(@) Is acompensation order appropriate?

[179] The first issue here is whether it is appropriate to deviate from the default
position that it is the actual shares that are divisible as being the relevant “family

asset.”

[180] Section 66 of the FRA gives the court jurisdiction to order compensation in

circumstances where such an order is necessary, reasonable or ancillary:

Determination of ownership, possession or division

66 (1) In proceedings under this Part or Part 6 or on application, the
Supreme Court may determine any matter respecting the ownership,
right of possession or division of property under this Part, including
the vesting of property under section 65, or under Part 6 and may
make orders that are necessary, reasonable or ancillary to give effect
to the determination.

(2) Without limiting subsection (1), the court may do one or more of the
following in an order under this section:

(c) order a spouse to pay compensation to the other spouse if
property has been disposed of, or for the purpose of
adjusting the division.

[Emphasis added]
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[181] Itis important to note the two, disjunctive elements of s. 66(2)(c): that is, it
allows the court to make a compensation order either where the property has been
disposed of or for the purpose of adjusting the division of assets. | will first discuss
the invocation of the section to adjust the division of family assets.

() Invoking s. 66(2)(c) to Adjust Division

[182] Ms. Wang relies largely on decisions which have dealt with the use of
S. 66(2)(c) to adjust division, rather to compensate for property that has been

disposed of.

[183] The cases discuss the use of s. 66(2)(c) to “adjust division” usually where an
order has been made for equal division under s. 56 or unequal division under s. 65,
but the transfer of the assets in specie gives rise to financial consequences that the
division order does not account for. Section 66(2)(c) is then used to adjust the order
that was facially equal, but effectively unequal. For instance, where shares in a
going concern are ordered transferred as part of asset division, there may be tax
consequences for the transferor that will effectively render what was supposed to be
an equal division unequal: see, for instance, Kowalewich v. Kowalewich, 50 B.C.L.R.
(3d) 12, 1998 CanLll 4424 at paras. 14-15 (C.A)).

[184] The decisions that most closely mirror the facts at hand use the other route
under s. 66(2)(c) to order compensation for devalued property.

(i) Invoking s. 66(2)(c) where property has
been disposed of
[185] This portion of s. 66(2)(c), which allows a court to make a compensation order
where property has been disposed of, is more clearly defined in the jurisprudence.
Newson v. Newson (1986), 27 D.L.R. (4th) 738, 3 B.C.L.R. (2d)1 (C.A.), establishes
that compensation can be awarded in respect of property that was disposed of that
was a potential family asset. The court clarified the nature and purpose of an order

made under what was formerly s. 52(2)(c) of the FRA, and is now s. 66(2)(c):

Section 52(2)(c) provides an additional clue in that the court may make a
compensation order "where property has been disposed of". Thus
compensation orders may be made where properties ("potential” family
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assets) have been "disposed of" even though the properties were not at the
time of disposal family assets.

In summary, compensation or adjusting orders may be made by a trial judge
pursuant to s. 52(2)(c) of the Act having regard to the concept of "fairness" as
related to the factors enumerated in s. 51. In other words, s. 52(2)(c) is a
procedural vehicle for carrying into effect the substantive determinations
made pursuant to s. 51. Such orders may be made in respect of "potential”
family assets disposed of prior to the triggering event.

[Emphasis added]

[186] In Jacobsen v. Jacobsen (1991), 60 B.C.L.R. (2d) 40 (C.A.), the Court put it
the following way:

A compensation order may ... lie where assets have been deliberately given
away or wasted, or have been secreted or disposed of with a view to
defeating the other spouse, or have been dealt with in some other way which
would necessarily reduce the amount available for distribution. ...

[Emphasis added]

[187] If the triggering event for the purpose of s. 56 has already occurred, and the
property is properly characterized as a family asset, disposition of that property is
also covered by s. 62(2)(c).

[188] Although Ms. Wang does not expressly make this argument, it may be that
the undivided beneficial half-interest in the Sinosun shares that she received on the
happening of the triggering event (here, the Chinese Divorce Order dating back to
2011) was a family asset that has been “disposed of,” and, as a result, she could be

entitled to compensation on this basis.

[189] Whether or not compensation will be ordered under s. 66(2)(c) on the basis
that a family asset was “disposed of” depends not on “whether a compensation order
is unfair but rather whether division of assets without a compensation order would be
unfair’: Parminter v. Parminter, 2011 BCCA 347 at para. 37. A compensation order
will only be made in situations where the evidence establishes that there is proof of
the unfairness of the disposition, having regard to the factors listed in s. 65(1). The
crucial factor here would be s. 65(1)(f), which allows for a finding of unfairness

having regard to “any other circumstances relating to the acquisition, preservation,
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maintenance, improvement or use of property or the capacity or liabilities of a

spouse” (emphasis added).

[190] Some of the factors that will go into the determination of whether or not it
would be unfair to divide the property without a compensation order were
summarized in Zhang v. Sun, 2016 BCSC 1418:

[243] The issue is whether the disposals of potential family assets gives rise
to unfairness with reference to the s. 65 factors such that a compensation or
adjusting order should be made pursuant to s. 66(2) of the FRA. In C.F.G.,
the court observed that if the depletion was done acquiring a family asset,
maintaining a family asset, discharging a family burden, or maintaining family
members, equality and fairness will likely require a sharing of the depletion,
resulting in no compensation order. Conversely, where a depletion was for
personal purposes sharing of that loss would give rise to unfairness, having
regard to s. 65(1)(f) and would result in an order compensating the other
spouse for their interest in that expenditure or loss (at para. 61). The same
reasoning would apply to disposals of potential family assets.

[191] Justice Joyce in N.M.M. v. N.S.M., 2004 BCSC 346, dealt with a scenario
where a large portion of the family assets were in a business which the husband
neglected after the parties separated. As a result, the bank called its loans and
appointed a receiver. As of the date of trial, it was agreed that the shares were
worthless. Justice Joyce discusses how this scenario is caught by s. 66(2)(c), such

that an order for compensation may be made, as follows:

[73] Itis significant, in my view, that in Blackett and Dobranski
compensation orders were made in circumstances where a valuable asset
remained and was vested in the name of one of the spouses while the other
spouse received compensation for the interest that was divested. That is not
the only situation in which a compensation order may be made.

Section 66(2)(c) also provides for compensation orders where property has
been disposed of. That provision enables the court to compensate a spouse
where a family asset (or even a potential family asset) has been disposed of
[Biedler v. Biedler (1983), 33 R.F.L. (2d) 266 (B.C.S.C.); Newson v. Newson
(1986), 2 R.F.L. (3d) 137 (B.C.C.A))]. In my view, the section is broad
enough to permit compensation where, through the intentional or neglectful
actions of the spouse who has control of the asset, its value is significantly or
entirely lost. In that sense it is hot compensation for a sale of the interest as
it is at trial but compensation for the failure of the other spouse, as trustee, to
protect and safequard the interest.

[Emphasis added]
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[192] In Parminter at para. 38, Saunders J.A. held that s. 66(2)(c) and its reference
to property “disposed of” should not necessarily capture instances where property
has merely depreciated, but speculates that “[ijn certain cases the depreciation of an
asset may be so extensive as to justify a conclusion it is, for practical purposes,
‘disposed of’.” In other words, there may not need to be a true disposition (in the

sense of a sale or gift), but rather a de facto disposition could qualify.

[193] Another recent authority in which the court used s. 66(2)(c) to compensate a
spouse for now worthless shares in a family asset is Bilin v. Bilin, 2018 BCSC 804.
The family asset at issue was shares in an auto shop. Justice Harvey’s analysis on

this point was as follows:

[450] According to Sukh and the most recent financial statements, SB is of
little if any value currently. There is no argument but that the shares are
family assets “earned” by Komal because of her direct and indirect
contributions. However, division of SB shares would ignore their underlying
value as at the date of separation.

[451] Normally, family assets are valued as at the date of trial: Blackett v.
Blackett (1989), 40 B.C.L.R. (2d) 99 (C.A.).

[452] Redress for unfairness created by the diminution in the value of a
potential family asset between separation and trial can occur in one of two
ways. First, it is open to me to unequally divide other family assets to
account for any unfairness that arises. Second, | can make a compensation
order under s. 66 of the FRA which reads as follows:

66(1) In proceedings under this Part or Part 6 or on
application, the Supreme Court may determine any
matter respecting the ownership, right of possession or
division of property under this Part, including the
vesting of property under section 65, or under Part 6
and may make orders that are necessary, reasonable
or ancillary to give effect to the determination.

(2) Without limiting subsection (1), the court may do one or
more of the following in an order under this section:

(c) order a spouse to pay compensation to the other
spouse if property has been disposed of, or for the
purpose of adjusting the division;

[453] Here, | conclude the reduction of value in SB’s shares was not a result
of market forces or Sukh’s iliness. | reject his evidence regarding the extent
to which his back complaints impair his ability to perform the duties he
historically undertook on SB’s behalf.
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[454] | agree with counsel for Komal that it is more likely that the reduction
of SB’s profitability is explained by the corresponding rise in the fortunes of S
& K Auto Trim Ltd. The shoe is now on the other foot; Sukh, not Tarsem, is
the one who needs protection from a departing wife. The greater Bilin family,
save possibly Surjit Singh, have gathered again to protect one of the sons
from the financial consequences of marriage breakdown following a lengthy
marriage.

[455] In Newson v. Newson (1986), 2 R.F.L. (3d) 137 (B.C.C.A.) it was held
that redress is available, whether under s. 65 or 66(2)(c) the FRA, where a
spouse has disposed of “potential” family assets prior to or after separation,
but before the triggering event provided the disposition, and where the result
is unfairness to the non-owning spouse.

[456] Unfairness does not arise where market forces cause a reduction in
value in a potential family asset or its disposition is required to maintain or
preserve other family property. That is not the case here.

[457] Here, | conclude the reduction in SB’s value was part of a plan by
Sukh to diminish the family assets.

[194] Allowing a closely held corporation like Sinosun to dissolve as a result of
failure to file corporate documents could fit into the description of the circumstances
in which a compensation order is warranted, as described in N.M.M. The failure to
preserve and maintain the property could constitute the unfairness necessary to
justify making an order under s. 66(2)(c), rather than dividing the property in
accordance with s. 56. The complete diminution of value could constitute a
disposition for the purposes of s. 66(2)(c). The value of the shares was lost as a
result of circumstances wholly within the control of Mr. Sun. A compensation order
could remedy this unfairness. But even so, the issues of the date of valuation for the
shares and how they ought to be valued pose significant difficulties for awarding a

compensation order.

(b) What is the date at which the shares should be
valued?

[195] The default position here is as set out in Blackett: for the purposes of making
a compensation order under s. 66(2)(c) of the FRA, the presumptive date of
valuation is the date of trial. Here, this is of no assistance to Ms. Wang because she

says that the shares in Sinosun are worthless, and the company no longer exists.

[196] Ms. Wang contends, however, that compensation for the shares alone would

not constitute a fair remedy, given that the Sinosun is dissolved and the shares no
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longer have value. For this reason, she suggests, the court should depart from the
ordinary rule, as laid down in Blackett, that the date of valuation of the shares is the
date of trial. Instead, she suggests that the court adopt the more nuanced reading of
the holding in Blackett, as articulated in Berg v. Berg, 2012 BCCA 92 at para. 15,

where Justice Tysoe held that:

Although Southin J.A. made reference to the date of trial, its significance in
that case was that it was the trial date on which the court took away the
interest of one spouse in the family asset and ordered the other spouse to
pay compensation for it. Put another way, the appropriate time for fixing a
valuation date is when one spouse's interest in a family asset is taken away
and a compensation order is made.

[Emphasis added]

[197] Here, Ms. Wang suggests that Mr. Sun effectively deprived her of her interest
in the Sinosun shares long before the date of trial. She alleges that he transferred a
substantial sum of money to himself out of the company coffers in 2012. She

submits that “although [she] was the owner of those shares in name, she in essence

lost control over the shares because she was not being treated as the shareholder.”

[198] Ms. Wang’s submission is that, for the purposes of the compensation order,
the shares should be considered to be worth their 2012 value. The reason for this is
that the financial statements of Sinosun referred to the $180,000 paid out to Mr. Sun

as a “dividend” and each share was valued at $1.20.

[199] The presumption that assets are valued at trial is rebuttable. Justice Joyce in
N.M.M. does an extensive review of the law as it relates to valuation dates. He
notes the decision of Gilpin v. Gilpin, 50 B.C.L.R. (2d) 251, 1990 CanLlIl 1576 (C.A.),

where Anderson J.A. held:

There are numerous judgments of this Court which make it clear that having
regard to the issue of fairness that unless there be reason to the contrary the
valuation date for family assets including the matrimonial home should be
chosen as of the date of trial.

[Emphasis added]
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[200] The courtin N.M.M. expands on the circumstances in which the presumptive

valuation date may be deviated from:

[74] Inthe recent decision in Lotzkar v. Lotzkar 2003 BCCA 581 one of the
several issues was the appropriate date for valuation of the Husband’s
shareholder’s loan in a company. The value of the loan had diminished
between the triggering event and the trial. The trial judge refused to accede
to the Wife’s submission that it should be valued at the triggering event but
said, after referring to Rutherford, Blackett and Gilpin:

This flexibility is provided to permit the Court to do justice
between the parties through either the apportionment of the
assets or the selection of a valuation date which achieves
substantial fairness.

[75] The Court of Appeal appears to have accepted the correctness of that
statement of the law, which suggests that the Court has discretion to fix the
valuation date at a time other than trial or alternatively, may take into account
matters that have occurred after the triggering event when deciding whether
apportionment is necessary to achieve fairness. In relation to [this] latter
notion, Low J.A., when dealing with the trial judge’s decision to reapportion
certain assets based on the Husband’s conduct after the triggering event,
said at paras. 69-70:

Mr. Lotzkar submits that the trial judge erred to the extent that she
based reapportionment on his conduct in relation to the
commercial properties that occurred after the triggering event of
May 2000. He relies on Barker v. Barker, 2002 BCCA 345, in
which Ryan J.A. (dissenting in part), applying Blackett, supra,
stated at §57 that the trial judge erred in not determining
reapportionment “on the basis of facts as they existed at the time
of the triggering event.” On the same point, Southin J.A., for the
majority said: “I start with the proposition that in broad terms the
Act contemplates an equal division of family assets unless some
good reason as of the triggering event requires some other
division.”

| do not take these statements of law to mean that conduct after
the triggering event is to be ignored. Under s.56 of the Family
Relations Act, in May 2000 Mr. Lotzkar was entitled to a half
interest as a tenant in common in Safari and Ms. Levitt acquired
the same interest in the two commercial properties. This is a
vested interest but it is an interest in the asset, not an undivided
half interest in the value of the asset. Itis subjectto a
reapportionment on the basis of fairness under s.65. That section
requires the court to have regard to a number of factors, each of
which will have application or be a neutral factor in a particular
case. Inthe present case, the trial judge was properly concerned
with s.65(f) — “... any other circumstances relating to the
acquisition, preservation, maintenance, improvement or use of
property or the capacity or liabilities of a spouse.”
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[76] From my review of the forgoing authorities | distill the following

principles:
1.

Because it is the triggering event that gives each spouse a
prima facie equal interest as tenants in common in each family
asset the circumstances as they exist at that date are to be
considered in determining whether the prima facie equal
division would be unfair.

Generally speaking, the spouses will share any increase or
decrease in value of a family asset that occurs after the
triggering event because their interests in the asset have
vested.

Valuation at the date of trial is generally appropriate when
considering the mechanism under s.66 to achieve the division
of family assets, for example by dividing the assets in species
by vesting the various assets in the names of the parties or by
vesting an asset in the name of one party in exchange for an
order compensating the other for the divested interest.

While generally the appropriate date for valuing family assets

will be the trial date it appears there is discretion to fix another
date, not earlier than the triggering event, if that is necessary

in order to achieve fairness.

Discretion may exist to reapportion assets or to vest title in one
spouse while awarding the other compensation taking into
account events following the triggering event where, for
example, the conduct of one party alone has caused the asset
to increase or decrease in value and it would create unfairness
and injustice if those events were ignored.

Where it is established that one spouse has disposed of a
family asset or caused it to decrease significantly in value it is
open to the court to order compensation for that loss. Such a
compensation order will be based on the loss in value and will
necessarily involve determining the value of the asset prior to
the loss.

[201] However, the case law suggests that, while the court has flexibility in

determining an appropriate date of valuation, it cannot select a date prior to the

triggering event (i.e., prior to the date on which the assets in issue actually become

“family assets”): see point 4 in para. 76 above.

[202] On the basis of N.M.M., specifically points 5 and 6 in para. 76, it is possible to

exercise discretion and set a valuation date at a date after the triggering event but

before trial. This was done where a compensation order was awarded in both
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N.M.M. and Bilin. However, there are concerns regarding using a date nine years in

the past, and more, the reliability of the valuation sought at that date.

(¢) How would the shares be valued?

[203] The most crucial issue is determining how the shares in Sinosun, a closely
held family corporation, could be valued. There is no expert valuation in evidence.
The only evidence referred to of the value of the Sinosun shares comes from a
payment Mr. Sun authorized to shareholders in 2012.

[204] The brief history of Sinosun and the payment is as follows:

1. In September 2007, Canada Sinosun Energy Limited
(“Sinosun HK”) acquired 60% of the shares in the Chinese Coal
Mining Company from Beijing Sinosun Science and Technology
Co., Ltd. (“Sinosun Beijing”) and became the controlling
shareholder of the Chinese Coal Mining Company.

2. The main business of the Chinese Coal Mining Company was
mining and selling coal excavated from coal mines in the Inner
Mongolia Autonomous Region of the People’s Republic of
China.

3. Sinosun HK is a wholly owned subsidiary of Canada Sinosun
Energy Inc. (Sinosun), which is incorporated in British Columbia.

4.  Mr. Sun was the person in charge of the operations of
Sinosun BC, Sinosun HK and Sinosun Beijing. He was also in
charge of the Chinese Coal Mining Company since Sinosun HK
acquired its shares in 2007 until Sinosun HK sold those shares
in 2010.

5. Sinosun HK reached an agreement to transfer the shares in the
Chinese Coal Mining Company at a purchase price
approximately equivalent to $26,000,000 Canadian dollars.

[205] | understand that Ms. Wang's submission regarding value arises from
Sinosun’s 2013 financial statement. Sinosun paid a total of $17,676,000 to its
shareholders according to the ratio of their ownership interest in Sinosun on May 31,
2012. However, nothing was paid to Ms. Wang. She says that on the date of the
payment to shareholders, there were a total of 14,730,000 outstanding shares of
Sinosun, and therefore the amount of payment for each common share was $1.20.

Thus she asserts $1.20 as the value of each share in 2012.
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[206] Depending upon the number of shares that are found to be family assets,

Ms. Wang says that she is entitled to:

[207]

Total value Jing Wang's
Amount of shares considered entitlement calculated
; i based on $1.20 :
as family assets: or share on a presumption of
P equal division of 50%
Jing Wang and Tim Sun’s shares $1,200,000 $600,000
Jing Wang, Tim Sun, and the $2,128,440 $1,064,220
equivalent of Zhuan Yang Zhang
and Bing Wang’s shares (held in
trust for Jing Wang)
Jing Wang, Tim Sun, Qiao Zhen $4,378,440 $2,189,220

Sun, Wendy Sun, and Jian Min
Sun’s shares

In N.M.M., Joyce J. discussed valuation in the following way:

[92] In my view, the amount of compensation should be based upon the
value of the shares in the companies when they were a going concern. While
there is no expert opinion evidence of a business valuator as to the fair
market value of the shares when the companies were a going concern, there
is some evidence from which this court can estimate the value of the shares.

That evidence is as follows:

(a) The Husband’'s own determination of value when he transferred
25% of the shares of A[...] Inc. to his parents in April 2000 for
$150,000 in an effort to satisfy an alleged indebtedness to his
parents. This would place the value at $600,000, however, | do
not consider this estimate of value to have any reliability.

(b) The financial statements of A.[...] Inc. indicate equity (after
deducting shareholder’s loans and debt regarding related
companies) of $277,000 as at December 31, 2000 and $336,000

as at December 31, 1999.

(c) The liquidation by the trustee in bankruptcy indicates a value of
approximately $327,000 if one eliminates the costs of the

receiver/trustee and other liquidation costs.

(d) In December 2000 KMPG LLP, Chartered Accountants, provided
an estimate of the value of A.[...] Inc. on a liquidation basis of
$217,000 assuming a debt owing to C.[...] Ltd. in the amount of
$115,000 was paid. Before repayment of the debt the estimate of
value on liguidation was $332,000.

[93] In my opinion, the assessment of appropriate compensation in a
situation such as the present is not an exact science and is not a matter of
precise accounting. The foregoing evidence gives some measure of the loss
of capital suffered by the Wife but in the end it is difficult to determine with
certainty the value of the Wife’s one-half interest in the business if it had
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continued to operate. There might also have been issues of income tax to
consider in that event. In all the circumstances, | fix the compensation order
at $250,000.

[208] Paragraph 93 of N.M.M. was cited with approval in K.D.M. v. T.M.L.C., 2015
BCSC 1509 at para. 170. It was also relied on in Zhang at para. 246. There,
Justice Fleming quoted the relevant portion in N.M.M. and noted that the reason for
the difficulty in assessing the appropriate amount of the potential family asset was
“the respondent’s failure to disclose any documents related to his ownership and the

sale of” the family asset.

[209] The situation here is dissimilar: Ms. Wang could have assembled better
evidence on the valuation of Sinosun or commissioned an expert, or even an
accounting report on the subject. Although Mr. Sun’s participation in the corporate
proceedings was often not forthcoming, with the court-ordered disclosure Ms. Wang

has received numerous documents, and some years ago.

[210] Determining whether the evidence before me is sufficient to make a finding
concerning the value of the Sinosun shares that could then be used in the
compensation order is a different exercise than with the evidence available in

N.M.M. Here, the evidence of value is inadequate and speculative.

[211] In none of the evidence sought to be entered is there evidence regarding
valuation that could rise to the level of allowing the court to ascribe a value with any

degree of reasonableness.

[212] In the totality of the circumstances, | decline to make a compensation order
because it is not necessary, reasonable or ancillary to give effect to the

determination.

C. RRSPs

[213] Subsection 58(3)(d) of the FRA provides that annuities, pensions, and
retirement savings plans (RRSPs) are by definition family assets. RRSPs are by
definition family assets regardless of whether they came into existence before or

after the marriage, regardless of the source of the money used to purchase them,
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and regardless of whether the spouse made any direct or indirect contribution to

them.

[214] According to Mr. Sun’s financial statement, prior to his marriage with

Ms. Wang he purchased RRSPs which are held in an RBC account. The claimant
submits that in light of Ms. Wang’s contributions to their marriage, she is entitled to a
100% interest in the RRSPs held by Mr. Sun, or alternatively, at least a 50%

apportionment.
[215] | award to Ms. Wang a 50% interest in the RRSPs of Mr. Sun.

V. SUMMARY AND ORDERS

[216] In summary, the following orders are granted:
e The family home is reapportioned 100% to Ms. Wang.

e Mr. Sun is ordered to pay child support for the child retroactively
from May 1, 2014 to the present and continuing until further order of

the court.

e Mr. Sun is ordered to pay 86% of the special expenses specified,
being tutoring, dental, and boating and debate classes while the

child is in Vancouver.

e Ms. Wang is entitled to 50% of the shares in Sinosun held by

herself and Mr. Sun which are family assets.

e The RRSPs of the husband are to be divided equally with the wife
being entitled to 50%.

[217] The remainder of the wife’s claims are dismissed.
[218] The entirety of the husband’s counterclaim is dismissed.

[219] Ms. Wang is entitled to her costs of the action on Scale B.

“The Honourable Madam Justice Watchuk”
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TORONTO SMALL CLAIMS COURT

Court File No. SC-13-32770-00

YELLOW NET MARKETING AND PROMOTIONS INC.
Plaintiff
-and-

DR. DORIS VENGJEN
Defendant
J Prattas DJ

Heard: May 26 and September 23, 2015
Written submissions received: November 6, 2015
Reasons for Judgment Released: December 1, 2015

Persons Appearing:

Mike Koplas, President of the plaintiff, represented the plaintiff
Michael J. Campbell, Counsel for the defendant

REASONS FOR JUDGMENT

[1] J PRATTAS DJ - The plaintiff is suing the defendant for unpaid invoices in the amount
of $7,328.18 for internet marketing services allegedly rendered by the plaintiff to the defendant.

[2] The alleged services consisted of the design and construction of a promotional website
for the defendant that would be listed in directories operated by the plaintiff which could be
accessed by current and prospective patients of the defendant.
[3] The defendant denies any liability to the plaintiff on the following grounds:

(@ The Plaintiff’s Claim is statute barred;

(b) The defendant did not contract with the plaintiff, and

(c) The defendant was not enriched at the plaintiff's expense.

[4] The case also involves the dissolution of a corporation, post-dissolution rights acquired
by the defendant and the interplay with the limitation period.

[5] The parties provided written closing submissions which | received November 6, 2015.
Background
[6] The plaintiff Yellow Net Marketing and Promotions Inc. (the “plamntiff’) is a business

corporation incorporated under the Canada Business Corporations Act (the “CBCA”). It offers
online promotional directories and website design and hosting for businesses.
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