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PROVINCIAL & FEDERAL COURT ACTS

Adoption Act

Do the Practice Directions of the Chief Justice apply to the
Adoption Act proclaimed November 4, 19967

FPD — 14 issued by the Honourable Chief Justice Bauman
and effective July 1, 2010 is the current Practice Direction
with respect to adoption applications.

Adoption Act

Under the previous Adoption Act, a person presenting a
photocopy of an entered adoption order could have it
certified by the court registry where the order was entered.
Under the existing Act, no provision is made for obtaining a
certified copy. How can a person now obtain a certified
copy of the adoption order without making application?

As there is no restriction to the above procedure in the new
Act, if a photocopy is presented for certification, compare it
with the original order. In some registries the original orders
are kept separate from the file, which avoids the necessity of
opening the court file. If you keep your original orders in the
file, you will have to open it to compare the photocopy. A
suggestion might be made to the applicant to request a
certified copy at the time the application is filed.

Adoption Act
Famil Rule 3-1(2.2)(a)

Are adult adoptions commenced by requisition or petition?




Pursuant to Supreme Court Family Rule 3-1(2.2)(a) and 3-
1(3), an order for adoption sought in a family law case must
be commenced by petition under Rule 17-1.

Adoption Act
Family Rule 3-1(2.2)(a)

How is an adoption proceeding commenced?

An application for an order for adoption must be
commenced by petition. These applications are to be
filed in an adoption file folder and kept separate from
regular Supreme Court files. Where the non-
disclosure provision applies, (i.e. the identity of the
adoptive parents is not known to a birth parent) or
where a person entitled to notice of the application
cannot be served, an application to dispense with
consent or notice must be made by way of a separate
petition in a regular (non-adoption) Supreme Court file.
These separate proceedings are commenced in the
names of “John Doe/Jane Doe”.

Adoption Act
section 32

Can a filed birth certificate/registration be returned to a
party by the registry after an adoption has been approved?

No. When presented at the registry, the birth
certificate/registration must be date stamped either on its
face if there is room or on the back. It is then a filed
document and cannot be returned without an order of the
court. The birth certificate/registration cannot be obtained
by way of an application for a consent order. An order for
the return of the birth certificate/registration may be sought
together with the adoption order with supporting evidence
or separately on application with the supporting evidence.
The application materials may be filed and processed as a
desk order.

Adoption Act
section 42

Is it appropriate to include the name of the child to be
adopted in the style of proceeding?

Generally speaking because of privacy concerns adoption
applications do not refer to the child or adult to be adopted
in the style of proceedings and are filed with the following
style of proceeding, which appears on the prescribed forms
set out in the regulations made pursuant to the Adoption
Act;

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN THE MATTER OF THE ADOPTION ACT
INTHE MATTEROF A ... [male/female] CHILD
Birth Registration Number ..............cccccoevininns

Section 42(2) of the Adoption Act directs that when the
identity of a parent or other guardian is not known to an
adoptive parent, the child may only be identified on an




adoption order by the child’s birth registration

number. Some foreign jurisdictions do not issue a birth
registration number. In such circumstances, where it is
established by the evidence filed in support of the
application that the identity of the parent(s) is/are known to
the adoptive parents, the name of the child may be
included in the style of proceeding.

Note that some foreign jurisdictions may not issue a birth
registration number so it may be appropriate to reference
the child to be adopted by their date of birth in place of a
birth registration number.

Adoption Act
section 43

Where is the authority for sealing adoption files?

There is no statutory authority to seal an adoption file. Each
registry, however, must ensure that section 43 of the
Adoption Act is complied with.

We believe it sufficient if an adoption file is stamped "no
search", with no access permitted by registry staff, absent a
court order or on direction of the director. Adoption files
should be placed in a segregated area within the registry in
order to minimize the risk of unauthorized searches.

Adoption Act
Section 45

Is the registrar required to send a certified copy of the
adoption order to Vital Statistics?

No, section 45 of the Adoption Act directs the registrar to
send a copy of the order to the registrar general at Vital
Statistics.

Arbitration Act
section 61

When a party presents an award under the Arbitration Act
for filing and enforcement, what is the process?

Leave of the court is required to enforce an arbitral award.
The petition for leave must be served; it cannot be done
without notice. A registrar cannot issue enforcement
process until the leave has been granted by the court.
See: Bekarv. TD Evergreen, 2006 BCCA 266.

Bankruptcy and
Insolvency Act

Can a trustee rely on a proposal or a consumer proposal
as authority for a registrar to approve payment out to the
trustee of funds/money held in court?

No. A proposal or a consumer proposal is different from an
assignment into bankruptcy and unless the proposal or
consumer proposal includes a specific term for the
payment out of the money/funds then a registrar should not
approve payment out without a court order.

Bankruptcy and
Insolvency Act

Can funds in court be paid out to a trustee on the strength
of deemed approval of a proposal which contains a term
for payment out of the funds?




Yes.

Bankruptcy and
Insolvency Act

o>

In the past, assignments in bankruptcy by a husband and
wife were given two estate numbers by the Superintendent
but were administered jointly. Under the new CEIS system
should a filing fee be charged for each estate number?

If a joint assignment has two estate numbers assigned by
Industry Canada, one file is opened and one filing fee paid.
CEIS was enhanced in 2007 to allow for more than one
estate number to be included.

Bankruptcy and
Insolvency Act

When a trustee sends an assignment into bankruptcy to a
court registry, do they have to include the court file number
from each location or can they send a blanket letter and
have the registry look up the files which show the bankrupt
as a party?

The trustee should be providing the court file numbers of
the proceedings in each specific court location.

Bankruptcy and
Insolvency Act

When a conditional order has been granted and
subsequently paid but where the trustee fails to bring the
discharge application in a timely fashion, may the
discharge be backdated to the date of the payment of the
conditional order?

No. Orders should always be dated on the date they are
made but the terms of the order could state an effective
date.

Bankruptcy and
Insolvency Act

What is the process to have an urgent bankruptcy
application heard at another bankruptcy registry in the
province?

If there is urgency the motion may include a request for
leave to have the application heard at the hearing registry,
which may be filed at that same registry. The adjudicator
will first determine if the leave should be granted and then
either adjourn the application or proceed with the balance
of relief sought.

Bankruptcy and
Insolvency Act
— Tariff

Do amendments to fees payable to the Crown in Schedule 1
of Appendix C to the Supreme Court Civil Rules affect the
fees charged for matters under the Bankruptcy & Insolvency
Act?

No. The fees for applications under the Bankruptcy &
Insolvency Act are governed by the tariff in Part Il of the
Bankruptcy & Insolvency General Rules. Only when these
Federal Rules are silent do the Provincial Rules apply.

Bankruptcy and
Insolvency Act
— Tariff

What fee is a trustee required to pay when filing a notice of
motion under the Bankruptcy and Insolvency Act?




No fee is payable for a notice of motion by the trustee
pursuant to Part Il of the Schedule to the Bankruptcy and
Insolvency General Rules.

Bankruptcy and When legal fees incurred by a trustee in a bankruptcy estate
Insolvency Act are required to be taxed by the court, is a fee payable under
— Tariff the new tariff?
If the application is made by the trustee, then the fee is
encompassed in the general fee payable by a trustee under
Item 3. If, however, the application is filed by the solicitor,
then the fees set out in Item 4(h) apply.
Bankruptcy and What must a registrar in bankruptcy check before signing
Insolvency Act an Application for Bankruptcy Order?

section 43 and
Bankruptcy and Insolvency
General Rules

section 69
The registrar should sign every Application for Bankruptcy
Order presented for filing. Signing the application is an
administrative function and no exercise of discretion is
required. The court will determine if there are any
deficiencies with the material in the application.
Bankruptcy and How is an application for leave of the court made for an
Insolvency Act assignment into bankruptcy on behalf of a deceased
section 49(1) person?
PD-13 - Initiation of Bankruptcy Files applies so the
applicant must file a requisition and pursuant to section 11
of the Bankruptcy and Insolvency General Rules, also file a
notice of motion and affidavit evidence to support the order
seeking leave of the court.
Bankruptcy and Is there a local venue rule in cases of bankruptcy?
Insolvency Act
section 49(3)

Yes. Under s. 49(3) of the Bankruptcy and Insolvency Act,

the assignment into bankruptcy is made "to the official

receiver in the locality of the debtor". "Locality of a debtor" is

defined by section 2 to mean:

"the principal place

(a) Where the debtor has carried on business during the
year immediately preceding his bankruptcy,

(b) Where the debtor has resided during the year
immediately preceding his bankruptcy, or

(c) In cases not coming within paragraph (a) or (b), where
the greater portion of the property of the debtor is
situated.”




This point was canvassed briefly in the Bankruptcy of South
Thompson Guest Ranch Ltd. (unreported, Vancouver
Registry 159235 VA95), which held that a court, under
section 187(7), can transfer any proceedings to another
bankruptcy district or division, on satisfactory proof that the
affairs of the bankrupt can be more economically
administered within another bankruptcy district or division.
"Court" under section 192 can include a registrar.

Bankruptcy and
Insolvency Act
section 49(3) and
section 187 (7)

Can an application for discharge of a bankrupt in a Prince
George file be heard in Vancouver without a change of
venue application?

No, there must be a change of venue application. This
could be accomplished by desk order with supporting
affidavit material.

Bankruptcy and
Insolvency Act
section 49(3)

Some applications received refer to the date of bankruptcy
as the date shown on the assignment, others refer to the
date referred to on the certificate of appointment issued by
the Office of the Superintendent of Bankruptcy Canada
(“the OSB”). Which is the correct date to reference?

Pursuant to section 49(3) of the Bankruptcy and Insolvency
Act, the assignment is inoperative until it has been filed
with the official receiver, therefore, the date to be used is
the date shown on the certificate of appointment issued by
the OSB.

Bankruptcy and
Insolvency Act
section 66.22(2)

What documentation should a trustee submit to the registry
when requesting payment out of court pursuant to a term
included in a consumer proposal?

The trustee must submit;

e arequisition requesting payment out of the specified
amount setting out the authority the applicant relies
on and advising to whom the payment should be
made,

e a copy of the court approved consumer proposal,

¢ if the consumer proposal was not formally approved
by the court, a copy of the proposal must be
provided together with a letter from the trustee
setting out that:

o the proposal has been approved by the
creditors,

o 15 days have expired after the acceptance or
deemed acceptance of the consumer
proposal and no request has been made by
the official receiver or any other interested
party that the trustee apply to the court for
approval of the proposal, and




o pursuant to section 66.22(2) of the BIA, the
consumer proposal is now deemed approved
by the court.

Bankruptcy and
Insolvency Act
section 73(2)

Are funds held in court required to be paid directly to a
trustee in bankruptcy?

Yes. In Bankruptcy of Dore (1997) 38 B.C.L.R. (3d) 383) the
court found that upon receipt of a copy of the assignment
into bankruptcy or the bankruptcy order (certified by the
trustee as a true copy), any funds paid by or in the name of
the bankrupt should be paid to the trustee without an order of
the court. In order to avoid any misunderstandings, the
cashier may decide to informally notify the other party of the
trustee's request. If the other party raises an objection, the
cashier may refer the matter to the court for determination.

Bankruptcy and
Insolvency Act
section 81(2)

Section 81(2) of the Bankruptcy and Insolvency Act
requires a claimant who seeks to appeal a trustee’s
decision disputing their claim to file an appeal to the court
within 15 days after the trustee has sent the notice of
dispute. What document is required to be filed with the
court to commence the appeal?

PD-13 - Initiation of Bankruptcy Files applies and the
claimant must file a requisition accompanied by a notice of
motion (section 11 of the Bankruptcy and Insolvency
General Rules) to bring the appeal of the trustee’s
decision.

Bankruptcy and
Insolvency Act
section 135(4)

How is an appeal under s. 135(4) of the Bankruptcy and
Insolvency Act made?

Section 113 of the Bankruptcy and Insolvency General
Rules, which is the rule that relates to a notice of
disallowance or of valuation, is silent as to process for an
appeal referred to in s.135(4) of the BIA. Section 11 of the
Bankruptcy and Insolvency General Rules directs;

subject to these Rules, every application to the court must
be made by motion unless the court orders otherwise.

There is no prescribed form for a motion and applicants
often will file a notice of motion or notice of application
similar to Form 32 in Appendix A of the Supreme Court
Civil Rules. The Houlden & Morawetz practice manual
includes a sample for an application under s. 135(4) called,
“Notice of Appeal from Disallowance of Claim by Trustee”.
Although it is not styled as a motion it should be accepted
by the registry as there is a 30 day appeal period.




If there is no bankruptcy proceeding already filed PD-13
applies and a requisition in Form 17 must be filed to initiate
a court file.

Bankruptcy and
Insolvency Act
section 164

How does a trustee set an examination pursuant to section
164 of the Bankruptcy and Insolvency Act?

Sections 115 to 116 of the Bankruptcy and Insolvency
General Rules provide some direction on who must hear
an examination under section 164 and where it must be
heard. One option is to have the hearing heard by a
person qualified to hold examinations for discovery so the
trustee could make arrangements similar to that of the
process for an appointment to examine for discovery. The
Rules also indicate the hearing may be heard before a
registrar, which would require the trustee to schedule a
registrar hearing and file a notice of motion for
examination.

Bankruptcy and
Insolvency Act
section 168.2(2)
and Part Il, Bankruptcy Tariff,
s. 2(a) & 4(f)

When a creditor files an opposition to the discharge of a
bankrupt is a fee payable by the trustee to file the section
170 report, etc.?

If the court file has already been opened pursuant to section
4(f) of Part Il of the Bankruptcy Tariff, then the trustee need
pay no further fee. If the creditor is the Provincial Loan
Administration Branch of the Ministry of Finance and
Corporate Relations, then no fee is payable.

If, however, the trustee has been notified of the opposition by
a creditor pursuant to section 168.2(2) and the creditor has
not filed any material with the court, then it is incumbent
upon the trustee to file the necessary documents and pay
the filing fee.

Bankruptcy and Are there any sample orders available to the public relating
Insolvency Act to discharges of a bankrupt?
section 172

Yes. AN-12 - Bankruptcy Proceedings before a Registrar
in Bankruptcy, includes model forms of discharge orders in
Appendix A of the notice. The administrative notice may be
found on the Supreme Court website under Administrative
Notices.

Bankruptcy and What is the procedure to be used if a bankrupt applies to

Insolvency Act have a student loan debt discharged pursuant to section

section 178(1.1)

178(1.1) of the Bankruptcy and Insolvency Act when the
date of the bankruptcy occurred within 7years after the date
on which the bankrupt ceased to be a full-time student or



https://www.bccourts.ca/supreme_court/practice_and_procedure/administrative_notices.aspx
https://www.bccourts.ca/supreme_court/practice_and_procedure/administrative_notices.aspx

before the date on which the bankrupt ceased to be a full or
part-time student? Who opens the court file if there isn’t
one already?

If the trustee has not been discharged, the trustee should
open a court file. If the trustee has been discharged and
there is no court file, the bankrupt may open the court file
by filing a requisition, notice of motion and affidavit in
support. The bankrupt should try to obtain copies of the
statement of affairs, the assignment, the certificate of
appointment and the section 170 report.

If the bankrupt opens the court file, the bankrupt will be
required to pay the fee for filing a notice of motion but not
the fee for opening a court file.

The notice of motion and affidavit in support should be
served on Student Loans, the trustee and the
Superintendent of Bankruptcy.

Bankruptcy and
Insolvency Act
section 180 and 181

What is the process for a creditor to apply to the court for
an annulment of a discharge, assignment or bankruptcy
order?

If there is an existing bankruptcy proceeding, the creditor
should make an application in that proceeding. If there is
no court proceeding, for example, because the discharge
order was granted by the Office of the Superintendent of
Bankruptcy, the creditor should commence a court
proceeding in accordance with PD-13 by filing a requisition
in Form 17, the application for the annulment and any other
supporting documents.

Note: There are various sections throughout the
Bankruptcy and Insolvency Act that authorize a creditor to
make an application to the court.

Bankruptcy and
Insolvency Act
section 237(3)

Where is a consolidation order and notice of default under
the Bankruptcy & Insolvency Act, Orderly Payment of Debts
(“OPD”) section, filed?

In any Supreme Court registry. A default order under the
OPD takes a matter out of the Bankruptcy Act. Section
237(3):

"None of the provisions of Parts | to IX of this Act apply to
proceedings under this Part."

Bankruptcy and
Insolvency Act
section 269

How is an application made in British Columbia to recognize
and enforce a foreign bankruptcy proceeding?




A party may apply for recognition of a foreign bankruptcy
proceeding in accordance with section 269 of the BIA by
bringing an originating application.

Bankruptcy and
Insolvency Act
General Rules

section 18,19 & 20

What material should be submitted to the Registrar for
taxation of a bill for legal fees rendered to a trustee in
bankruptcy?

The material submitted to the Registrar should include:

1. a requisition

2. adraft certificate for the Registrar’s signature;

3. a copy of the bill with the declaration and signature of
the trustee as required by Rule 20 of the Bankruptcy
and Insolvency Act General Rules; and

4. an affidavit of the solicitor in support of the fees setting
out the nature of the services, the hours spent, hourly
rate, experience of the lawyer, results, amount involved
and any complexities, so that the Registrar can assess
the reasonableness of the bill.

Business Corporations Act

Who can apply to restore a company to the register pursuant
to the Business Corporations Act?

Pursuant to section 356 and 360 of the Business
Corporations Act a person may apply for a full restoration;
any person may apply for a limited restoration.

Business Corporations Act
section 346

How is service on a dissolved company effected?

Section 346(1)(b) permits a legal proceeding to be brought
against a company within 2 years after its dissolution as if
the company had not been dissolved and subsection (2)
directs that records related to a legal proceeding may be
delivered to the company at its address for delivery in the
legal proceeding or, if there is no address for delivery, by
personal service on any individual who was a director or
senior officer of the company immediately before the
company was dissolved or otherwise in the manner
ordered by the court.

Central Registry of Divorce
Proceedings Fee Order
(Canada)

Is the fee for registration of a divorce in the Central Divorce
Registry payable when a person receives legal aid and has
obtained an order to waive court fees?

No. Pursuant to section 2 of the Central Registry of
Divorce Proceedings Fee Order Regulation, no fee is
payable. However, if the person obtains an order to waive
court fees but is not receiving legal aid, the $10.00 fee
must be paid.




S. 2 of the Central Registry of Divorce Proceedings Fee
Order:

2. (1) Subject to subsection (2), the fee to be paid by a
person who files an application for divorce and in respect
of whom a service is provided under section 5 of the
Central Registry of Divorce Proceedings Regulations is
$10 per application.

(2) No fee shall be paid by a person who receives legal aid
from a province in respect of the person's application for
divorce where, pursuant to the law of the province,
payment by that person of the fees established by the
province for filing an application for divorce is waived.
SOR/86-614, s. 1; SOR/86-835, s. 1.

Child, Family and Community
Service Act
Section 81

When a party wants to appeal to the Supreme Court from
an order of the Provincial Court made under the Child,
Family and Community Service Act (CFCSA), are there
any special considerations staff must keep in mind?

Section 81 of the CFCSA governs how these appeals are
to be filed. It is important to note that s. 81(4) indicates that
the Supreme Court Civil Rules apply to an appeal under
this Act. This means that the parties must comply with the
Civil Rules and use the Civil Forms. However, to ensure
that access to the file is restricted pursuant to s. 4.2.2 of
the Policy on Access to the Court Record, which addresses
access to CFCSA files, the file is opened under a Family
designation.

Civil Forfeiture Act

Can a default judgment in Form 8 be signed by a registrar
when the relief sought is for an order for forfeiture of any
land and goods seized?

No. A registrar may only sign a default for relief set out in
Supreme Court Civil Rule 3-8(3), (5) or (6). Section 6 of
the Civil Forfeiture Act sets out that the court must make
the order (not a registrar).

Civil Resolution
Tribunal Act
section 56.5

What is the process to appeal a final decision from the Civil
Resolution Tribunal in a strata property claim when the
parties do not consent to the appeal?

Section 56.5(2)(b) of the Civil Resolution Tribunal Act
requires leave of the court to file an appeal when the
parties do not consent to an appeal being filed.

In McKnight v. Bourque, 2017 BCSC 2280, the court
confirms that the appeal should be commenced by Form
73 to be entitled, “Notice of Appeal if Directions Required
and Application for Leave to Appeal”’. The required
information for the appeal and the application for leave




must be included in the same document. The form should
also be modified to include specific language to permit a
person to register their interest in an appeal (if granted) as
opposed to necessarily being involved in a leave
application.

The hearing to seek leave should be set by requisition.

This section of the Act was repealed in 2018, however
pursuant to s. 123.1 of the Act, section 56.5 continues to
apply in respect of a strata property claim with an initiating
notice given before January 1, 2019.

Civil Resolution
Tribunal Act
section 57

When an applicant wishes to file a decision from the Civil
Resolution Tribunal relating to strata property with the
Supreme Court for enforcement pursuant to section 57 of
the Civil Resolution Tribunal Act does the registry need to
ensure the requirements of that section have been met
before registering the decision?

No. The onus is on the applicant to ensure that they have
complied with the legislation. Rule 2-2 of the SCCR sets
out the process for filing a decision of a tribunal with the
Supreme Court. Upon the applicant providing a requisition
in Form 17.2 (Appendix A, SCCR) and providing a
validated copy of the order (see Rule 12.3 of the Civil
Resolution Tribunal Standard Rules) the decision should
be accepted for filing.

Commercial Tenancy Act
section 18 & 19

How is a file opened under section 18 and 19 of the
Commercial Tenancy Act?

Section 18 states "apply to the Supreme Court". An
originating application may be made by petition or
requisition. Since the application must be served, a
petition is appropriate.

Commercial
Tenancy Act
section 25

How is a show cause summons under section 25 of the
Commercial Tenancy Act issued?

The Show Cause Summons is filed with a requisition and
an affidavit which must contain the information required in
section 25:

(c) setting forth the terms of the lease or occupancy,

(d) the amount of rent in arrears, and the time for which it is
in arrears,

(e) producing the demand made for the payment of rent or
delivery of the possession, and stating the refusal of the
tenant to pay the rent or to deliver up possession, and the
answer of the tenant, if an answer was made, and




(f) setting forth that the tenant has no right to set off or the
reason for withholding possession, or setting forth the
covenant, term or condition in performance of which default
has been made, and the particulars of the forfeiture,

and on filing of the affidavit, the registrar shall issue a
summons calling on the tenant, 3 days after service, to
show cause why an order should not be made for
delivering up possession of the premises to the landlord,
and the summons shall be served in the same manner as
the demand.

Upon being satisfied that the affidavit complies with the
above noted sections, the registrar issues the show cause
summons giving 3 days notice. The applicant chooses the
date. The filing fee is $200.00 and the matter is set on the
chambers list on the date chosen for the hearing.

Court of Appeal Act
Section 13(2)(b)

Is the Court of Appeal still required to initial a Certificate of
Reciprocal Enforcement, Certificate of Dismissal, etc., if the
judgment or order was made by an Associate Judge in the
Supreme Court?

Yes. No appeal may be taken to the Court of Appeal
directly from an order of an Associate Judge under s.
13(2)(b) of the Court of Appeal Act. This change took effect
in July 2022. Because of this, the Certificate (of Reciprocal
Enforcement, of Dismissal, etc.) must include language
that either an appeal has been filed and finally disposed of
by a Judge of the Supreme Court of British Columbia, or no
appeal has been taken to a Judge of the Supreme Court of
British Columbia and the time to do so has expired. Once
either of those options is added to the Certificate, the Court
of Appeal will be able to initial the Certificate prior to it
being filed in the Supreme Court, as usual.

Court of Appeal Act
section 41

If a judgment is granted in the Court of Appeal how does
the judgment holder enforce its judgment?

Section 41 of the Court of Appeal Act reads as follows:

Proceedings on a judgment

41 (1) After a judgment of the court has been entered in a
registry of the court, a certified copy of the judgment may
be filed in the court appealed from.

(2) A judgment filed under this section has the same force
and effect, and all proceedings may be taken on it, as
though it were an order of the court appealed from.




Therefore, the judgment should be enforced in the
Supreme Court.

Court Order Where are the costs of attachment proceedings indicated
Enforcement Act on a garnishing order?
The costs of attachment proceedings are shown on the
face of the garnishing order — not in the affidavit. The
amount owing on the judgment in the affidavit must only
refer to the amount owing plus post judgment interest (if
the garnishing order is after judgment).
Court Order If a garnishee continues to pay money into court
Enforcement Act pursuant to a single garnishing order, is the registry to
accept the payment?
Yes, the registry should accept the payment but be wary
about paying out. An application for an order for payment
out would need to be made to the court by the party
requesting money to be paid to them.
Court Order Can a garnishing order be served by fax on financial entities
Enforcement Act such as a credit union?
section 3
No. Neither the Rules nor the Court Order Enforcement Act
permit service by fax on an entity who is not a party of record
to a proceeding. Personal service is therefore required:
AMS Equipment Inc. v Case (1994) 31 C.P.C. (34) 22.
Court Order What costs and disbursements may be claimed directly on a
Enforcement Act garnishing order?
section 3

Garnishing Order before Judgment
Only costs that relate to the garnishing order and that are
due at the time the garnishing order is issued should be
allowed on a garnishing order before judgment. Those costs
only include;
1. costs for a garnishing process as set out in Schedule
2 of Appendix B (s. 6(3) of Appendix B)
2. the cost for issuance of a garnishing order (ltem 12 of
Schedule 1 of Appendix C)
(See the decision of Registrar Cameron in Rossing v. Ocion
Water Sciences Group Ltd, 2014 BCSC 1638.)

Garnishing Order after Judgment

Pursuant to SCCR 13-2(22) costs, fees and expenses of
enforcement that are necessary and reasonable to produce,
issue and serve the garnishing order may be claimed. If you
have any doubt as to the amounts claimed they should be
supported by receipts.




The following is a list of recommended disbursements:

1. fee for garnishment process: Schedule 2 of Appendix
B of the SCCR or Item 9 of the Schedule to Appendix
B of the SCFR plus GST if applicable;

2. filing garnishing order plus GST if applicable:
Schedule 1 of Appendix C;

3. cost of service of garnishing order: Schedule 2 of
Appendix C plus GST;

The costs of a previous garnishing order after judgment can
be added directly to the judgment debt set out on a current
garnishing order, whether or not that previous garnishing
order was successful. However, the judgment debtor may
apply to the registrar to have these assessed and the
registrar may disallow any item unnecessary or improperly
incurred.

Court Order Can a garnishing order before judgment be issued in a
Enforcement Act proceeding commenced by petition?
section 3
No. Garnishing orders before judgment are only available to
"a plaintiff in an action". [Royalet Mtg. v. Damar Estates
(1978), 8 B.C.L.R. 24].
Court Order Should the original garnishing order be retained in the court
Enforcement Act file?
section 3

Civil Rule 13-1(8)
Family Rule 15-1(9)

Most registries retain the original in the court file due to
volume and practice. The original should be dated pursuant
to Civil Rule 13-1(8) and Family Rule 15-1(9).

Court Order
Enforcement Act
Section 3
Civil Rule 13-2
Family Rule 15-4

When an applicant is seeking an enforcement process
(For example, a Garnishing Order After Judgment, a Writ
of Seizure and Sale, etc.) related to a foreign judgment
that has been registered in the BC Supreme Court,
which rate of interest is used? The interest rate of the
foreign court where the judgment was obtained, or that
of the BC Supreme Court?

To calculate interest on an order from a foreign court as
part of an enforcement process, the interest rate(s) from
the foreign jurisdiction (determined by legislation and/or
court rules of the foreign jurisdiction) should be used
from the date of the judgment up to the date the
judgment is filed in the British Columbia court. Then this
court’s interest rate should be used from the date of the




judgment being filed in the British Columbia court to the
date of the enforcement process being filed.

Court Order
Enforcement Act
section 3

What is the minimum requirement of "the nature of the cause
of action" in an affidavit in support of a garnishing order
before judgment?

The preferred procedure is to attach a copy of the notice of
civil claim as an exhibit to the affidavit. At a minimum the
cause of action must be accurately described. An
insufficient description of the claim is a common ground for
an application to set aside a garnishing order before
judgment. A garnishing order may only be issued in respect
of a liquidated claim. The registrar should err on the side of
caution before issuing a garnishing order before judgment.
Where the registrar is unsure about the nature of the cause
of action, the matter should be referred to an associate judge
or a judge.

"A liquidated claim is one which can be
ascertained by calculation or fixed by any
scale of charges or other positive data. But
when the amount to be recovered depends
upon the circumstances of the case and is
fixed by opinion or by assessment or by what
might be judged reasonable, the claim is
unliquidated."(Pacific Blasting v. Skeena
Cellulose Inc. (1992), 68 B.C.L.R. (2d) 101).

In the words of the late Wilson, J. in Knowles v. Peter (1954)
12 W.W.R. (NS) 560:

"It must not be forgotten that the attachment of debts
before judgment is an extraordinary process, unique
in our law, whereby a defendant is deprived of the use
of his property before any judgment is rendered
against him. There must therefore be a meticulous
observance of the requirements of the Act."

Court Order
Enforcement Act
section 3

Can a judgment creditor/plaintiff request one garnishing
order naming numerous garnishees?

Yes, but the garnishing order must name each garnishee
and the affidavit in support should refer specifically to each
garnishee. This procedure will save the judgment
creditor/plaintiff filing fees in the Supreme Court and will
reduce the time required to issue the garnishing order.

Court Order
Enforcement Act

Can a plaintiff by way of counterclaim issue a garnishing
order before judgment?




section 3

Yes, section 3 of the Court Order Enforcement Act includes

the following definition for a plaintiff:

“plaintiff” includes a claimant in a family law case brought by
the filing of a notice of family claim and any person by whom
a counterclaim is brought in any proceeding.

Court Order Can a garnishing order after judgment be issued in a
Enforcement Act proceeding commenced by Petition?
section 3
S. 3(2) of the Court Order Enforcement Act allows for a
judgment creditor to collect money owing to a judgment
debtor directly from a person (called the garnishee) who
owes money to the judgment debtor. Once an order is made
in a proceeding started by Petition, the Petitioner is a
judgment creditor, and therefore a post-judgment garnishing
order may be issued in a proceeding commenced by
Petition.
Court Order How long is a garnishing order against wages effective?
Enforcement Act

section 3(1)

The garnishing order is in effect for "wages that would in the
ordinary course of employment become owing, payable or
due within 7 days after the date on which an affidavit has
been sworn..."

Registry staff should simply accept payment in without
reference to the date of the affidavit or payment of wages.
This is an example of the registry as a repository. It would
be inappropriate for the registry to, in effect, take the initiative
in ruling on a procedural matter by questioning whether to
accept a payment in.

Court Order
Enforcement Act
section 3(2)

A recent application for a garnishing order before judgment
was grounded on a pleading that alleged that an
employment agreement provided for a fixed amount of
severance pay if the employee was terminated without
cause. Should the registrar be concerned whether cause
for termination will be contested by the employer?

If the affidavit material supports that the order seeks a
liquidated amount, the garnishing order before judgment
should issue.

In Moore v. RFID, [1998] BCJ 1378 (S.C), McEwan J held,
“l do not think the onus on the plaintiffs is to establish with

certainty that the only possible outcome of the case is the
return of the money they seek: it is sufficient to show that




the claim is about specific sums that do not need to be
calculated.”

Court Order
Enforcement Act
section 3(2)

Would a registrar issue a garnishing order before judgment
based on an affidavit of a legal assistant or secretary of a
law firm which states that he/she is “acting for” the plaintiff?

No. A legal assistant or secretary cannot “act” on behalf of
a party, however, if the legal assistant or secretary
deposes to being the assistant for the solicitor for the
plaintiff and is aware of the facts deposed to then the
affidavit is acceptable.

Court Order
Enforcement Act
section 3(2)(e)

Is a garnishing order issued in British Columbia effective in
other provinces or territories?

The other provinces and territories of Canada are not bound
by B.C. legislation. In addition, section 3(2)(e) of the Court
Order Enforcement Act requires that the garnishee be within
the jurisdiction of the court.

Court Order
Enforcement Act
section 3(2)(e)

Can a garnishing order be issued if the garnishee is not
within the Province of B.C.?

No. Section 3(2)(e) of the Court Order Enforcement Act
provides that the affidavit in support of a garnishing order
must include a statement that the garnishee is in the
jurisdiction of the court.

Court Order
Enforcement Act
section 3(2)(e)

When a garnishee is an extraprovincial company that has
been registered in British Columbia in accordance with the
Business Corporations Act, is it considered to be within the
jurisdiction of the court as set out in section 3(2)(e) of the
Court Order Enforcement Act?

Yes. In accordance with sections 376 and 386 of the
Business Corporations Act, the address of the company on
the garnishing order and in the affidavit should be 